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Introduction

The following guide is addressed to foreign investors who are interested in taking up business
in Germany and designed to give the addressees an overview of potentially involved legal
issues which may arise when setting up a new or running an already existing business.

While being focussed on commercial, corporate and labor law, the guide does also include
further aspects relating e.g. to the German tax system, financing of companies as well as pro-
tection of patents and trademarks. Furthermore, litigation and arbitration as well as foreign
exchange law are briefly summarized where deemed appropriate.

The main part of the guide is drafted to give any interested person an understanding of busi-
ness-related legal concepts and potential issues arising therefrom while technical information
(including more detailed information about specific aspects and checklists) for lawyers is con-
tained in the Annexes.

Please note that the guide cannot replace legal and tax advice when starting or running
business activities on-site. The information presented hereafter further reflects the status of
law as per October 2009 and may be subject to alteration in the future. Finally, the legal is-
sues described in the following are presented in a simplified manner focussed on key ele-
ments; accordingly, a number of special cases, exceptions and specific issues may not be
covered.

October 2009 Taylor Wessing

For further information please contact:

Nicole Battistini-Kohler, LL.M.Eur.

Tel: +49-(0)89-2 10 38-480

Fax: +49-(0)89-2 10 38-300

E-Mail: n.battistini-kohler@taylorwessing.com
Taylor Wessing

Isartorplatz 8
80331 Mlinchen
Germany

or your personal contact person with us; we would be happy to assist you!
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Taylor Wessing...

Taylor Wessing (“TW”) is a full service practice based primarily in the three largest economies
in Europe (Germany, United Kingdom and France), and has offices in the emerging markets,
in particular in China where our Beijing and Shanghai office serve a thriving Chinese market
as well as in the Middle East where our Dubai office offers the full range of services for com-
panies doing business in this part of the world. Through the Brussels office TW provides, in
addition to EU law and competition practice, a full advisory service on all aspects of Belgian
law. As of 1 May 2009 TW has established a strategic alliance with BSJP, one of Poland’s
leading law firms. With this step TW followed its German and international clients which are
increasingly investing in Poland, especially in infrastructure, energy and “cleantech”, IT, finan-
cial services and real estate.

Taylor Wessing is an active member of the World Law Group, a non-exclusive global network
of highly recommended law firms in more than 45 jurisdictions which allows its members and
their clients access to more than 10.000 lawyers worldwide.

We provide a full range of legal services including finance, corporate, employment, tax, real
estate, intellectual property, and dispute resolution and have recognised industry experts in
key areas such as banking and financial services.
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“Operates closely with excellent teams in Paris and London on pan-European portfolio
management.*
European Legal 500, 2007 Edition

Ranked as the 7th largest law firm in Germany
Juve German Commercial Law Firms 2007

'Frequently recommended law firm for Corporate Law
Juve Legal Directory 2008/2009

Nicole Battistini-Kohler...

...is a member of the Practice Department Corporate / M&A specialized in advising foreign
and national companies in (cross-border) M&A and private equity transactions and corporate
law in general. She also advises domestic and international clients with respect to joint
ventures.

Before coming to Germany in 2005 and being admitted to the bar as a German lawyer she
was admitted to the bar (in 2002) and worked as a corporate lawyer in Switzerland where she
nich Business School and at the Center for Digital Technology and Management in Munich.

Nicole, a native German speaker, is fluent in English and French, and has a basic knowledge
of ltalian.
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More Contact Persons for your Business in Germany and Europe ...

Martin Rothermel

Taylor Wessing Munich

Partner

Tel: +49-(0)89-2 10 38-176

Fax: +49-(0)89-2 10 38-300

E-Mail: m.rothermel@taylorwessing.com

... is @ member of the Commercial Practice Department and is specialised in international dis-
tribution, contracts and trade law. He advises companies on import and export, sales, quality
assurance, distribution (e-commerce, commercial agency, authorised dealers, franchising sys-
tems) and product liability. His areas of practice comprise the structuring of contracts and
representation of clients in legal disputes as well as in arbitration.

Martin Rothermel worked as a trainee lawyer for Siemens AG, Munich, and Procter & Gamble
Comp. in the US. He earned his doctor’s degree in antitrust law and was admitted to the bar
in 1999. He then worked as legal counsel to a medium-sized IT company and as a manage-
ment consultant for Roland Berger Strategy Consultants. He also worked for a domestic
commercial law firm before he joined the Taylor Wessing Munich office in 2004.

Martin Rothermel regularly publishes expert articles and gives presentations on international
distribution and e-commerce law as well as product liability.
Native language: German; fluent written and spoken English

Philipp Grosskopf

Taylor Wessing Munich

Tel: +49-(0)89-2 10 38-176
Fax: +49-(0)89-2 10 38-300
E-Mail: p.grosskopf@taylorwessing.com

{ ¢

... is @ member of the Commercial Practice Department and is specialised in distribution, con-
tracts and trade law. He advises companies on supply, quality assurance, distribution (e-
commerce, commercial agency, authorised dealers, franchising systems) and product liability.
His areas of practice comprise the structuring of contracts as well as representation of clients
in legal disputes and the enforcement of rights all over Europe.

Philipp studied in Munich and earned a Ph.D. from the University of Géttingen. He worked for
international Law Firms and a company in the corporate and M&A department during his Ph.D.
studies and his legal traineeship.

Philipp, a native German speaker, is fluent in English and Spanish, has a sound knowledge of
French and basic knowledge of Arabic and Swedish.
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A. Germany — some facts & figures

l. Germany...
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Zugspitze,

is a parliamentary federal democracy

has some 82.3 million inhabitants (including around 7.3 million international inhabitants)
has been a full member of the United Nations (UN) since 1973

is represented in the world with 226 foreign representative offices of the Federal Foreign
Office and currently maintains diplomatic relations with 191 countries

e s situated in the center of Europe, being an ideal platform for investments throughout
Europe

Did you know that ...

e Germany is the largest ecomony within the European Union and the third largest in the
world?

e Germany is the world’s leading exporter with a volume of goods exported amounting to
EUR 969 billion in 20077

e The United States is Germany's second-largest trading partner (other key trading partners
are France, Great Britain and lItaly)?

e Germany is Europe’s number 1 in terms of patent registration?

More information about Germany (in the English language) can be found here:
° http://globaledge.msu.edu/,

. www.gtai.com and
° www.tatsachen-ueber-deutschland.de.

Doing Business and Investing in Germany
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Il As a Member State of the European Union...
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e Germany contributes some 20 % (around 22 billion Euro) of the EU budget, being the
largest single contributor

e Germany shares the euro currency with 15 other EU-Member States (Austria, Belgium,
Cyprus, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, Malta, the Neth-
erlands, Portugal, Slovakia, Slovenia, and Spain)

The European Union currently (in 2009) has 27 member states: Belgium (Belgié / Belgique; BE), Bulgary
(Bvnrapusa; BG), Denmark (Danmark; DK), Germany (Deutschland; DE), Estland (Eesti; EE), Finland
(Suomi / Finland; FI), France (France; FR), Greece (EAAGSa, EAAGG; GR), Ireland (Ireland; IE), Italy (ltalia;
IT), Latvia (Latvija; LV), Lithuania (Lietuva; LT), Luxembourg (Létzebuerg / Luxemburg / Luxembourg; LU),
Malta (Malta; MT), The Netherlands (Nederland; NL), Austria (Osterreich; AT), Poland (Polska; PL), Portu-
gal (Portugal; PT), Romania (Roméania; RO), Sweden (Sverige; SE), Slovakia (Slovensko; SK), Spain
(Espanfa; ES), Czech Republic (Cesko; CZ), Hungary (Magyarorszéag; HU), United Kingdom (United King-
dom; GB), Cyprus (Kumrpog / Kibris; CY).

More information about the European Union (“EU”) can be found here: http://europa.eu/index_en.htm.

Doing Business and Investing in Germany
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B. A short overview of the German market (2009)

l. General overview

Automotive
Upcoming / focused: renewable energies e.g. BMW, Porsche, Volkswagen, Audi,
and environmental technologies Daimler, Opel

. ¥ ‘ Automotive suppliers / engineering
Consumer goods / Tourism e.g. Bosch, Continental, Schaeffler, Sie-
e.g. Metro, Arcandor, TUI, Thomas Cook mens, Linde , ThyssenKrupp
. Financial services

Aerospace Industries e.g. Deutsche Bank, Allianz, MunichRe,
e.g. EADS / Airbus, MTU, Lufthansa Deutsche Borse
Energy Chemistry, pharmaceuticals
e.g. E.ON, RWE e.g. BASF, Bayer

Germany is particularly renowned for its automotive industry. This sector is without doubt
one of Germany’s core industries. According to the German Association of the Automotive
Industry (VDA), 757,000 people are in jobs directly linked with this sector i.e. at OEMs such as
Daimler, BMW, Porsche, Opel and Volkswagen as well as at automotive suppliers such as
Bosch, Schaeffler, Continental and many more. However, in a broader context some 5 million
peoples’ employment depends on this industry sector. In the second half of 2008 the German
automotive industry was hit hard by the economic slowdown following the global financial cri-
sis. Revenues dropped considerably. Due to these financial difficulties, safeguarding liquidity
was and still is of major importance. With Volkswagen’s recent takeover of Porsche and Opel
negotiating with Magna this hints at the unique consolidation and restructuring situation within
the German automotive industry at present.

Apart from that, Germany's engineering, machinery and equipment sector is the largest and
strongest in Europe and is also counted among Germany’s key industries.

A further strong pillar for Germany’s economy is the chemical industry. Global players with
products labelled “made in Germany” are, among others, BASF and Bayer. With a 12,4 per-
centage share in the worldwide chemical exports, Germany excels all other countries in this
industry.

Other essential industries provide also strong and well-known names, representing German
industry i.e. EADS, Airbus or Lufthansa for the aerospace industry, E.ON and RWE in the
energy sector, Deutsche Bank, Allianz, Deutsche Bérse and others with regard to financial
services and Metro, Arcandor and TUI in the sector of consumer goods / tourism.

An upcoming / focused industry on a Europe-wide level relates to renewable energies and
environmental technologies.

More information about market segments in Germany can be found here:
http://www.gtai.com/homepage/industries/.

Doing Business and Investing in Germany
October 2009
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Il Impact of the financial crisis

With the Baltic Dry Index (the benchmark for freight costs for dry balk commodities) having
experienced a major decrease of 53 percent in late 2008 and being considered to serve as
early indicator for the foreign trade situation, there was early evidence that Germany’s econ-
omy would have to face a slowdown in the near future. On the one hand, Germany is currently
suffering from fading export numbers. On the other hand it appears the majority of German
consumers have not been too reluctant to purchases. Along with the car-scrap bonus scheme,
a governmental incentive programme to create inducement to buy, the German gross domes-
tic product gained 0.3 percent compared to the first quarter of 2009. Thus there are first signs
for Germany’s economy to have negotiated the downturn and to have rebounded confidence,
however very cautious.

Doing Business and Investing in Germany
October 2009
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C. Entering German

Citizens from the United States may stay in Germany up to 90 days without any visa. How-
ever, a visa / residence title may be required when running a business on-site in Germany or

being employed in Germany.

The type of residence title required depends on the purpose and duration of the stay in Ger-
many and, in some cases, on the personal skills of the applicant. The most frequent types of
permits may be summarized as follows:

Envisaged activity: Setting up and running a business on site

Type of residence title
Residence permit for the pur-
pose of self-employment

(Aufenthaltserlaubnis
fur selbstdndige Tétigkeit)

(Permanent) settlement permit

(Niederlassungserlaubnis)

Remarks

Required for all foreign nationals from outside the EU, the
European Economic Area (EEA) and Switzerland who intend
to stay in Germany longer than 90 days.

The permit is issued by the German Embassy or German Con-
sulate of the home country of the applicant and includes at the
same time the right of residence and the permit to work in a
self-employed capacity (e.g. as managing director — depending
on the service agreement).

The permit is usually granted if at least EUR 250,000 are in-
vested and at least five new jobs are created. If these re-
quirements are not met, the responsible local residence au-
thorities (Ausldnderbehdérde) and the local Chamber of Com-
merce and Industry (IHK) may assess the enviseaged busi-
ness idea.

Permits are, in general, limited in time and need to be pro-
longed on a regular basis.

May be issued to foreigners who had been in possession of a
residence permit for at least five years (in some cases only
three years).

The permit is unlimited in time and place and includes the
right to take up gainful employment.

Doing Business and Investing in Germany
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Envisaged activity: Working as an employee

Type of residence title

Residence permit for the purpose
of taking up employment
(Aufenthaltserlaubnis

fir abhdngige Beschéftigung)

Exceptions for highly qualified
professionals

Exceptions  for  temporarily
posted employees

(Permanent) settlement permit

(Niederlassungserlaubnis)

More information can be found here:

Remarks

Required for all foreign nationals from outside the EU, the
European Economic Area (EEA) and Switzerland who intend
to take up employment in Germany.

The permit includes at the same time the right of residence
and the permit to work in Germany as an employee

The permit is usually granted upon provision of a specific job
offer and normally requires the approval of the Federal Em-
ployment Agency (Bundesagentur fir Arbeit).

Highly qualified persons (i.e. scientists with special technical
knowledge active in teaching, scientific personnel in prominent
positions and specialists and executive personnel with exten-
sive professional experience and an annual salary of at least
EUR 64,800 (EUR 54,600 in the new federal states)) may be
granted a permanent settlement permit immediately without
prior approval of the Federal Employment Agency.

There are different possibilities allowing non-EU-based com-
panies to temporarily send employees to Germany without
having to apply for the approval of the Federal Employment
Agency (e.g. the approval is not needed for certain occupa-
tional groups for a period of up to three months within a
twelve months period — which does not have to be consecu-
tive).

May be issued to foreigners who had been in possession of a
residence permit for at least five years (in some cases only
three years).

The permit is unlimited in time and place and includes the right
to take up gainful employment.

e www.gtai.com/homepage/investment-quide-to-germany/coming-to-germany/

e www.auswaertiges-amt.de/diplo/en/WillkommeninD/EinreiseUndAufenthalt/Staatenliste Visumpflicht.html

Doing Business and Investing in Germany
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D. Starting business activities in Germany

l. Analysis before entering the market

Before entering the market an analayis should be performed as to how and in which form the
market shall be entered.

Depending inter alia on the envisaged scope of activities and the intensity of own struc-
tures to be set up, business may be started in various forms such as e.g.:

Direct Distribution Indirect Distribution

by by working with

Setting up e-commerce local distributors

or
Setting up a branch sales agents
or or mixed forms | thereof such as
Setting up a subsidiary franchisees
and
Hiring employees commissioners
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II. Indirect Distribution

1. Summary of main features

Distributor
(“ D”)

Sales Agent
(HSAG!!)

Franchisee
(“ F!!)

Commis-
sioner (“C”)

Typical contractual rights
and duties
D buy and sell products; they
bear the risk of sale and do
usually expect margins.

D are to a large extent inde-
pendent from the sales force
of the principal.

SAG act as brokers (with or
without power to enter into
legal transactions) for the
principal. The remuneration
of SAG is success-related;
the risk of sale is borne by the
principal.

Due to their duty of loyalty
SAG are not permitted to dis-
tribute competing products.

The principal is free to give the
SAG instructions relating to
the territory of distribution,
sales conditions and prices.

SAG are integrated in the
sales force of the principal and
do not act as independently as
D.

F buy and sell in their own
name, thereby being obliged
to pay licence fees to the
franchisor in exchange for the
right to use specific knowhow
provided by the franchisor.

C are situated between D and
SAG: they sell to their own
clients, thereby acting in their
own name but for the ac-
count of the supplier.
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Applicable law

D law is not regulated in most of
the EU-member states. However,
in some member states (including
Germany) extensive case law is
applicable to D. In some cases,
the rules applicable to sales
agents (in particular with regard
to the compensation claim upon
termination) were applied to D by
German courts in the past.

SAG law is subject to harmonized

EU-law containing mandatory

provisions protecting SAG

which can not be circumvented
by choice of (another) law. Excep-
tions may, however, be permitted
if the SAG is active outside the

EU. Pursuant to mandatory EU-

law the SAG has a claim for

e compensation upon termina-
tion of the agreement;

e provision if the arranged
transaction is not performed
for reasons attributable to the
principal;

e payment of an advance once
the principal has performed
the arranged business trans-
action;

¢ Information, copies and in-
spection of books;

e Minimal notice periods (of up
to six months).

In some cases, the rules applica-
ble to SAG (in particular with
regard to the compensation
claim upon termination) were
applied to F by German courts in
the past.

Neither the mandatory provisions
of SAG law nor antitrust law ap-
plies to C (as long as the C does
not bear the risk of sale.

In some cases, the rules applica-
ble to SAG (in particular with
regard to the compensation
claim upon termination) were
applied to C by German courts in
the past.
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Specific issues

The freedom of D to act as
independent entprepreneurs
can only be restricted within
the limits of antitrust law
(pls. see Sec. 2.2. below for
details).

It should be avoided that
atypical risks are attributed
to the SAG in order to make
sure  that the SAG-
agreement does not become
subject to antitrust law
(which is not the case if the
SAG only bears ‘typical’
risks).

A major issue in practice is
the mandatory compensa-
tion claim of the SAG upon
termination of the SAG-

Agreement (pls. see Sec.
2.1. below below for further
details).

A frequent issue is whether F
are correctly and fully in-
formed about the risks taken
over by them at the begin-
ning of their activity.

C frequently entertain stocks
for goods owned by the
supplier to which C have
access and of which they
may dispose. This constella-
tion may create a branch for
tax purposes.
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2. Specific issues

2.1. Mandatory claim for compensation of sales agents

Upon termination of the sales agency agreement, a mandatory claim of the sales agents be-
comes due in case of

e termination by the principal without cause or
e termination by the sales agent for reasons attributable to the principal

The claim of the sales agent is based on mandatory EU-law. However, its calculation may vary
in different EU- member states. In Germany, the compensation claim is calculated based on
the average annual provision of the sales agent within the last five years. The compensa-
tion claim is, in principle,

e a forecast of what the sales agent would have been able to earn within a reasonable pe-
riod of time (basic rule: within the nex five years),

e Dbased on the provision of the last year (as a maximum),

e reduced by an annual churn rate and

e adjusted by special items (so called equitable reduction).

A waiver of the compensation claim is only legally valid if granted at the earliest simultane-
ously with the termination of the sales agency agreement (ot thereafter).

German courts have, in some cases, extended the case law relating to the compensation
claim of sales agents to agreements with distributors, franchisees and commissioners if
the following conditions were met cumulatively: (i) integration in the sales organization of the
principal and (ii) obligation to forward customer data during / at the end of the relationship).

2.2. Antitrust law

Pursuant to German antitrust law (which corresponds to a large extent with EU-antitrust law, in
particular Article 81 of the EC Treaty) a prohibited restraint of competition is given if an inde-
pendent market participant is limited in his/her freedom to act.

With regard to the type / intensity of restriction, German antitrust law differs between:
»Hardcore Restrictions“ Other Restrictions

Hardcore restrictions are forbidden
irrespecitvely of the market shares
held by the involved parties. They can may be exempted due to

not be made subject to exemptions.

»De minimis* Block exemptions

Hardcore restrictions are e.g. anhouncements

e instructions on prices ) )
« restrictions of the activity with regard ~ thresholds: 510715 % For certain branches /

to certain clients and territorries market share types of agreements up to
a market share of 30 %.

Pls. see also Annex 1 (Article 81 of the EC-Treaty).
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[[R Direct distribution

1. Setting up e-commerce

E-commerce is subject to the European Distance Selling Directive dated 1997 and E-
Commerce Directive dated 2000, both containing provisions relating to consumer protection.

In accordance with both Directives, provisions were inserted into national law dealing, inter
alia, with

e information duties
e requirements relating to the concept of webshops
¢ right of withdrawal of consumers

In particular the right of withdrawal (and the form and content of the mandatory instruction of
the consumer relating thereto) has given rise to legal uncertainty in the past.

Consumers may, furthermore, refer to the national law (and the provisions protecting consum-
ers provided for by this law) of the country in which they have concluded a contract; accord-
ingly, the possibility to choose another law (with less extensive consumer protection provi-
sions) is limited.

More information can be found here:

e http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31997L0007:EN:HTML
e http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0031:EN:HTML

2. Setting up a branch

Pls. see Sec. E/I/1 below.

3. Setting up a subsidiary

Pls. see Sec. E/I/2 and F/Il to IV below.
4. Hiring employees

Pls. see Sec. J below.
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E. Setting up a branch or a compan

l. Overview

1. Setting up a branch

Setting up a branch is a possibility to start business without immediately setting up a company.
Foreign companies having their seat and business outside Germany can choose to establish
either

e an autonomous branch office (selbstdndige Zweigniederlassung) or
¢ adependent branch office (unselbstdndige Zweigniederlassung)

Branch offices do not have an independent or separate legal personality distinct from the
head office of the main company. From a legal and organizational perspective a branch office
is part of the head office, subject to the law governing the head office and part of the organi-
zation of the foreign main company’s organization. Accordingly, the liability for debts and li-
abilities of the branch depends on the liability of the head office.

The two forms of branches can be summarized as follows:

Autonomous branch e Must display a certain degree of autonomy by having its own management with
own executive powers, own bank accounts, an own balance sheet and inde-
pendent business assets.

¢ Only foreign business persons registered with a commercial register can
establish an autonomous branch office.

e The decision to set up a branch office must be made by the managing directors
of the head office; the branch office must be registered with the Geman
commercial register and the local trade office.

¢ An application for registration must be filed with the local German commercial
register including detailed information on the foreign company. Generally, a no-
tarized copy of the commercial register of the foreign company and the
representation power of the managing director(s) must be filed (if the country of
origin of the company does not have a commercial register, similar documenta-
tion such as a secretary certificate and letter of good standing may be filed al-
ternatively). Furthermore, the application should contain a memorandum of
association and articles of association should be provided. The documents
provided should be translated to German and the notary’s certificate must be
authenticated (usually by way of an apostil).

Dependent branch e Does not have to be autonomous and is not registered with the commercial
register.
e The only formal requirement is registration with the local trade office.

Offices that only observe the market without doing business beyond of that are often de-
scribed as “representative offices”. However, this term does not exist in German commercial
law — such offices must usually be registered as a branch office in Germany. Eventually, an
office managed by an independent commercial agent may be considered as office without any
business activity on behalf of the foreign company in which case registration with the local
trade office may not be required.
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2. Setting up a company

Any private individual, partnership or corporation can set up a company in Germany or
acquire shares in an existing company, irrespective of nationality or place of residence. Ger-
many does not know any specific investment legislation; furthermore, no minimum percentage
of German shareholders is required for foreign investments within Germany.

Please note, however, that due to a recent revision of statutory law, the Federal Ministry for
Economy and Technology may control and - in extraordinary cases - prohibit acquisitions
of private individuals or legal entities seated outside the territory of the European Union, Is-
land, Liechtenstein, Norway or Switzerland who (directly or indirectly) acquire 25 % or more of
the voting rights in a German company if the transaction would endanger public order or
safety (pls. see Sec. O below for more details).

Furthermore, some restrictions and/or specific requirements may apply (to foreign and
domestic investors) with regard to certain businesses such as e.g. with regard to following
sectors

e defense

e pharma
¢ offering of financial services and banking

2.1 Criteria for choosing a specific legal form

The choice of the legal form usually depends on various factors such as e.g.

taxation

liability financing

Criteria when
choosing the

legal form of
a company
changes / personal
exit of involve-
sharehol- ment /
ders control

number of
sharehol-
ders
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Number of share-
holders

Involvement of
shareholders in the

management of the
company / control of
the management

Liability

Taxation

Financing

Changes and/or exit
of shareholders
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Corporations

At least one shareholder

Stock corporation:

Very limited involvement
of shareholders in the
management; control of
management is exercised
by the Supervisory Board

Stock corporation:

The liability of the share-
holders is limited to the
duty to pay in their con-

tributions (minimum
share capital: EUR
50,000)

Limited liability com-
pany:
The shareholders may

give instructions to the
management and control
the management

Limited
pany:

liability com-

The liability of the share-
holders is limited to the
duty to pay in their con-
tributions (at least ' of
each share and 2 of the
total share capital in the

aggregate). (Minimum
share capital: EUR
25,000)

Corporations are subject to corporate income tax.
The shareholders may be subject to tax on capital gain

(on dividends).

Partnerships

At least two partners

Limited Partnership:

The general partner is
responsible for the man-
agement; the rights of
the limited partner with
regard to management
are (usually) rather re-
stricted (depending on
the partnership agree-
ment)

Limited Partnership:

The general partner is
exposed to an unlimited
liability; the liability of the
limited partner corre-
sponds with his partner-
ship interest (no mini-
mum amount required).

Partners (not the part-
nership which is “trans-
parent” for tax purposes)
are subject to personal
or corporate income
tax.

No duty of the shareholders / partners to make additional payments to the com-
pany (in addition to their capital contributions) provided for by statutory law.

If the company is financed by funds provided by third parties (e.g. banks or inves-
tors) the form in which the funds are provided may have an impact on the choice of
legal form (e.g. with regard to the possibilities to increase the share capital of the

company e.t.c.).

Corporations can continue to exist with only one part-

ner.

Stock corporation:

The sale and transfer of
shares does not need to
be notarized.

Shares are, in general
freely transferable (ex-
ceptions may apply to
registered shares).

Limited
pany:

liability com-

The transfer of shares
needs to be notarized.

Partnerships are dis-
solved if one of two
partners leaves the com-

pany.

The transfer of partner-
ship interests does not
need to be notarized.

Changes of shareholders / partners usually are subject
to the approval of the shareholders’ / partners’
meeting (or the company). In case of an exit, the
leaving shareholder / partner is usually entitled to

receive compensation.
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2.2 Corporations

Generally, corporations are the best option for larger companies. German law offers,
amongst others, the following forms of corporations:

e Limited Liability Company (Gesellschaft mit beschrédnkter Haftung; GmbH) and
e Stock Corporation (Aktiengesellschaft; AG)

One of the main advantages of corporations is the limited liability of its shareholders. Setting
up a corporation usually requires a minmum share capital which is protected by statutory law.

Whereas Limited Liability Companies usually have a one-tier structure (consisting of at least
one managing director) and a minimum share capital of EUR 25,000, stock corporations have
a two-tier structure (consisting of at least one director and of at least three members forming
the Supervisory Board), a minimum share capital of EUR 50,000 and are subject to a number
of formal requirements.

Limited Liability Company Stock Corporation
Shareholder(s) Shareholder(s)
(at least one (at least one
German or foreign private German or foreign private
individual or legal entitiy) individual or legal entitiy)
Limited Liability Company Stock Corporation
(GmbH) (AG)
EUR 25,000 EUR 50,000
minimum share capital minimum share capital
managing director(s) Board of Directors Supervisory Board
(at least one (at least one member (at least three
German or foreign German or foreign German or foreign
private individual) private individual) private individuals)

2.3 Partnerships

The legal form of a partnership is frequently used for tax reasons (pls. see Sec. I/l/3 below).
From a corporate law perspective, its main feature is the personal commitment of the partners.
Each partnership requires at least two partners. At least one of the partners must assume
unlimited liability for the debts and liabilities of the partnership. On the other hand, no mini-
mum share capital is required for setting up a partnership and running its business. Further-
more, accounting obligation and publication requirements tend to be less extensive than for
corporations. German law knows, inter alia, the following forms of commercial partnerships:

e Limited Partnership (Kommanditgesellschaft, KG) and
e Corporate Partnership (limited partnership with a corporation as general partner)

Doing Business and Investing in Germany
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Limited Partnership (KG)

Limited Partner
(at least one
(German or foreign
private individual or
legal entity)

General Partner
(at least one
German or foreign
private individual)

Limited Partnership
(KG)
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Corporate Partnership

Limited Partner
at least one
(German or foreign
private individual or
legal entity)

General Partner
being a corporation
(usually owned by
the limited partner)

Limited Partnership
(Corporate partnership & Co. KG)
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L. Limited Liability Company (GmbH)
1. Organization

1.1 Structure of the company

The limited liability company (being the most frequently used company form in Germany) is a
corporation and as such a separate legal entity which is liable towards its creditors with its
assets. It can have one or more shareholder(s) (private individuals or legal entities) the liabil-
ity of which is limited to the duty to pay in the share capital either in cash or in kind.

In general, the limited liability company consists of two corporate bodies: the shareholders’

meeting and the managing directors (“MD”). A supervisory board is, in general, not mandatory,
its establishment may, however, be provided for in the articles of association.

Shareholders

\

Appointment / Removal
Instructions

Liability limited to duty to
pay contributions \

h Managing ﬁ

GmbH i
management Director(s) Representation
towards third
parties

1.2 Shareholders’ meeting (Gesellschafterversammiung)

The shareholders’ meeting is the supreme body of the limited liability company. Unless oth-
erwise provided for by statutory law or the articles of association, its powers cover all business
matters. These include, in particular, the approval of the annual financial statements, the use
of profits, the appointment and removal of managing directors as well as the control and ap-
proval of their management performance.

A shareholders’ meeting must be held at least once per year in order to approve the annual
accounts set up by the managing directors within 8 months (11 months for small companies)
from the end of the previous business year (pls. see Sec. G below for more details relating to
the annual accounts).

1.3 Management / representation of the company

One or more managing directors who do not need to be shareholders are in charge of the
management and represent the company towards third parties. The scope of the powers of
the managing director(s) to represent the company can not be limited with legal effect towards
third parties. Internally, however, the shareholders’ meeting may give instructions to the man-
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aging directors; the competencies of the managing directors may further be restricted by inter-
nal regulations (set forth e.g. in rules of procedure). The managing directors may grant so
called “Prokura” to employees of the company, entitling them to represent the company with
regard to the daily business. Prokura is registered with the commercial register.

Pls. see Annex 2 (Prokura) for more information.

Managing directors have a relatively broad range of duties and liabilities under German law.

Pls. see Annex 3 (Duties and liability of managing directors) for more information.

2. New sub-form: “Mini-GmbH”

Since 1 November 2008, limited liability companies can be set up as “Mini-GmbH” (Unterneh-
mergesellschaft (haftungsbeschrénkt); UG). The idea behind the “Mini-GmbH” was to give a
“German answer to the UK Ltd.”. The “Mini-GmbH” is not a new legal company form but a
subtype of the “standard” limited liability company. The low minimum capital requirements (the
registered share capital must be in an amount from EUR 1 to EUR 24,999) are primarily de-
signed to help startups with limited funds to take up business in the legal form of a limited li-
ability company. It is the intention of the underlying legal concept that the shareholders of a
“Mini-GmbH” accrue enough earnings to convert the “Mini-GmbH” into a “standard” limited
liability company over time. Statutory law, therefore, provides for that ' of the annual net profit
is (mandatorily) attributed to a statutory reserve of the company until the share capital of the
company is increased to an amount of EUR 25,000.

3. Setting up or purchasing a (shelf) GmbH

If a new GmbH is set up, it usually takes up to three weeks as from the incorporation date until
the company is registered with the commercial register (pursuant to statutory law, a GmbH
starts to legally exist upon registration with the commercial register).

Instead of setting up a new company, investors may choose to acquire an already existing (but
commecially inactive) shelf company from one of the various shelf company providers. The
main advantage of a shelf company is that the company does already legally exist and that
the operative business can be started immediately.

Shelf companies are frequently used in connection with M&A transactions (e.g. as acquisition
vehicles) or as general partners of limited liability companies.

The cost for acquiring a (shelf) GmbH amount to approximately EUR 27,500 and comprise the
following amounts:

e EUR 25,000 share capital of the company (which stays within the company and, therefore,
commercially is transferred to the new shareholder(s)) and
e EUR 2,500 fees to be paid to the shelf company provider

In addition, notary fees and fees for registration (which do, in a standard case, not exceed a
total amount of EUR 400 - 600) with the commercial register become due.

Furthermore, cost for (legal and/or tax) consultants may be generated.

Pls. see Annex 4 (Setting up / acquiring a (shelf) limited liability company (GmbH)) for detailed information.
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lil. Stock corporation (AG)
1. Organization

1.1 Structure of the company

The stock corporation (Aktiengesellschaft; AG) which is used for rather large or listed com-
panies is a corporation and as such a separate legal entity which is liable towards its credi-
tors with its own assets. It can have one or more shareholder(s) (private individuals or legal
entities) the liability of which is (apart from exceptional cases) limited to the duty to pay in the
share capital either in cash or in kind. The share capital of a stock corporation is divided in
par value or non par value shares (in the form of either registered or bearer shares).

In general, there are no restrictions of the transfer of shares (with potential exceptions for
registered shares). Stock corporations can thus approach a large investing public, including
the stock market. Share transfers further are not subject to notarization.

Unlike the law governing the limited liability company, the stock corporation law (Aktiengesetz;
AktG) is relatively inflexible and to a large extent mandatory. It can be modified only to a lim-
ited extent by the articles of association and is administratively rather demanding.

The stock corporation mandatorily consists of three corporate bodies: the General Assembly
of shareholders, the Board of Directors and the Supervisory Board.

Shareholders (General Assembly)

Supervisory

ﬁ Board

Appointment
Liability limited to duty to
pay in the share capital
Appointment
Supervision
AG Board of
h Directors ﬁ
management representation

1.2 General Assembly (Hauptversammliung)

The General Assembly has limited powers such as, in particular, amending the articles of
association and modifying the corporation’s capital basis, discharging members of the Board
of Directors and of the Supervisory Board, appointing the members of the supervisory board
etc. Resolutions of the General Assembly must to a large extent be notarized.

1.3 Board of Directors

The Board of Directors is in charge of the management and representation of the stock cor-
poration towards third parties. It is not subject to any instructions from the Supervisory Board
Doing Business and Investing in Germany
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and/or the General Assembly. Accordingly, on the one hand the powers of representation vis-
a-vis third parties of the Board of Directors are unlimited and on the other hand its manage-
ment authority is, in general, not subject to any resolutions of the other corporate bodies. The
approval of the General Assembly may, however, be required for decisions of fundamental
importance; furthermore, some decisions must be subject to prior approval of the Supervisory
Board pursuant to mandatory statutory law. The members of the Board of Directors can be
appointed for a maximum term of five years.

Pls. see Annex 5 (Duties and liability of members of the Board of Directors) for more information.

1.4 Supervisory Board

The Supervisory Board appoints the members of the Board of Directors and is responsible
for their supervision. Certain types of management decisions usually internally require a prior
approval of the supervisory board. The Supervisory Board must consist of at least 3 members.
The members of the Supervisory Board can be appointed for a maximum term of five years.

Pls. see Annex 6 (Duties and liability of members of the Supervisory Board) for more information.
2. New law on the remuneration of directors in stock corporations

The German government has passed a new law limiting director pay in (listed and non listed)
stock corporations. Most of the provisions under the new law will become relevant for the fi-
nancial year starting on January 1% 2010. Under the new law

e the Supervisory Board shall make sure that the total remuneration of directors properly
reflects their tasks and performance and is in an appropriate relation with the performance
of the company;

¢ the remuneration of directors shall not exceed the average remuneration level of compara-
ble directors in the same area and industry without cause;

e remuneration of directors of listed companies shall be consistent with a sustainable devel-
opment of the company and performance-related elements of the remuneration shall be
assessed with reference to several business years, up to the entire term of office;

e stock options shall be exercised no earlier than four years afer they were issued;
if short-term performance awards (like bonuses) are granted, the Supervisory Board shall
be obliged to cap individual director’'s remuneration to avoid exorbitant bonuses due to e.g.
extraordinary movements of share prices.

The new law does, however, not provide for any explicit or detailed restrictions in remunera-
tion agreements.

Pls. see Annex 7 (Limitation of director pay in stock corporations) for more information.
3. Setting up or purchasing a (shelf) stock incorporation

If a new stock corporation is set up, it usually takes up to three weeks as from the incorpora-
tion date until the company is registered with the commercial register (pursuant to statutory
law, an AG starts to legally exist upon registration with the commercial register).

As in case of a GmbH, investors may acquire an already existing (but commecially inactive)
shelf company from one of the various shelf company providers. The main advantage of a
shelf company is that the company does already legally exist and that the operative busi-
ness can be started immediately.

The cost for acquiring a (shelf) stock corporation amount to approximately EUR 55,000 and
comprise the following amounts:
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e EUR 50,000 share capital of the company (which stays within the company and, therefore,
commercially is transferred to the new shareholder(s)
e EUR 5,000 fees to be paid to the shelf company provider

The transfer of shares in a stock corporation does not need to be notarized.

However, cost for (legal and/or tax) consultants may be generated.

Pls. see Annex 8 (Setting up / acquiring a (shelf) stock corporation) for detailed information.
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V. Partnership with a limited liability company as general partner
1. Organization

1.1 Structure of the company

The GmbH & Co. KG is a mixed form of a limited partnership and a limited liability company.
The form of the limited partnership can primarily be recommended for smaller enterprises
where some partners shall be actively involved in the business and others shall participate in
the profits without being involved in the management. In some cases, limited partnerships are
also set up because of different taxation of partnerships on the one and corporations on the
other hand pursuant to local tax law.

Limited partnerships are commercial partnerships with one or more partner(s) who are liable
for the debts and liabilities of the partnership only up to an amount registered with the com-
mercial register (limited partners; “LP”) and one or more partner(s) with unlimited liability
(general partners; “GP”).

If the limited partnership is set up in a form that the only GP is a limited liability company
(in which case the limited partnership is called “GmbH & Co. KG”), the - unrestricted — liability
of the GP is limited due to its legal form as a limited liability company. Usually the limited part-
ners are also shareholders in the limited liability company in which case the company is a
GmbH & Co. KG with identical participation.

The advantage of a GmbH & Co. KG is that none of the private individuals participating in the
partnership has unlimited liability. As the GP is responsible for the management of a partner-
ship, the managing directors of the limited liability company are also the managing directors or
managing body of the limited partnership. The disadvantage of this form of enterprise is its
comparatively complicated structure due to the interlocking of two legal entities. Definitions,
rules and provisions pertaining generally to the limited partnership and the limited liability
company are equally and simultaneously applicable to the GmbH & Co. KG.

Management Representation
General partner

(GmbH) _ Managing —

Director(s)

f \\ Management
100 % Unlimited liability \
Liability limited to duty to \ i ited oart
ay in the share capital ) Imitec part-
pay P profits nership
I —
Limited partner

Limited liability (up to the amount of the
partnership interest

1.2 Limited Partners

The liability of the LP is — from the date of registration with the commercial register forward —
determined by the amount of their partnership interest (Hafteinlage) registered with the
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commercial register. Generally, the LP have less rights (in particular with regard to manage-
ment, particpation in profits and voting rights) than the GP.

1.3 General Partners

The GP has unlimited liability for the debts and liabilities of the limited partnership and is
responsible for the management of the limited partnership.

2. Setting up or purchasing a (shelf) GmbH & Co. KG
A GmbH & Co. KG can be set up in two different ways:

e either a newly established or already existing limited liability company joins (as general
partner) with limited partners to form a limited partnership (before setting up the GmbH
& Co. KG the founders may e.g. acquire a shelf company)

e or a limited partnership is created in a first step with a private individual as GP. At a
later stage, a limited liability company, established for the purpose of assuming the
management responsibility as well as the personal liability, joins the limited partnership
as GP and the previous GP withdraws from the partnership.

Instead of setting up a new company, investors may choose to acquire an already existing (but
commecially inactive) shelf company from one of the various shelf company providers. The
main advantage of a shelf company is that the operative business can be started as soon
as the limited partner(s) is/are registered with the commercial register.

The cost for acquiring a (shelf) GmbH & Co. KG amount to approximately EUR 29,000 -
30,000 and comprise the following amounts:

e EUR 25,000 share capital of the GmbH (which stays within the company and is, therefore,
commercially transferred to the new shareholder(s))

e EUR 500 partnership interest of the limited partner (which stays within the limited partner-
ship and is, therefore, commercially transferred to the new limited partner(s)

e EUR 3,500 to 4,500 fees to be paid to the shelf company provider

In addition, notary fees and fees for registration with the commercial register become due
(which do, in a standard case, not exceed a total amount of EUR 800).

Furthermore, cost for (legal and/or tax) consultants may be generated.

Pls. see Annex 9 (Checklist for setting up / acquiring a (shelf) GmbH & Co. KG) for detailed information.
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Duties after setting up a German compan

1. Notification duties

As a general rule, the following authorities need to be contacted after having set up a new
company:

e  Tax office (Finanzamt) and municipal tax authority (Stadt- / Gemeinde- Steueramt)*
e Local trade office (Gewerbeamt) *

e  Labor office (Arbeitsamt) **

e General Health Insurance (Allgemeine Ortskrankenkasse; AOK) **

e  Chamber of Industry and Commerce (/ndustrie- und Handelskammer; IHK)

t**

e Liability Insurance Association (Berufsgenossenscharft)

* usually informed automatically by the notary involved in the foundation / acquisition of the new company.
** only required if the company has employees.

Il. Opening up a bank account

Usually, a bank account for a newly set up company is opened after its foundation in order to
pay in the contributions of the founding shareholder(s). If a shelf company is acquired the
funds on its (already existing) bank account are usually transferred to a new account opened
up by the new shareholders.

When opening up a new bank account in Germany it should be borne in mind that the bank
may ask to be provided with (extensive) documentation relating to the shareholder(s) (e.qg.
an extract from the commercial register, a letter of good standing or similar documentation)
and to the new company (e.g. the incorporation deed, the share purchase agreement, an
extract from the German commercial register etc.). Accordingly, it might be considered to open
up a bank account with a German subsidiary of a foreign bank (e.g. Bank of America which
has a German subsidiary seated in Frankfurt) the shareholders are already familiar with.

M. Mandatory indications on business letters, e-mails and internet sites

A number of data must be reflected in business letters (including e-mails) and be published on
the internet site of German companies.

Pls. see Annex 10 for more information.
IV.  Applications with the commercial register at a later stage

Applications with the commercial register might be necessary due to changes at a later stage
such as e.g. the appointment of new managing directors, a change of the business address or
amendments of the Articles of Association relating, in particular, to changes of data registered
with the commercial register (e.g. company name, seat, registered share capital in case of a
GmbH or change of the general partner or of the partnership interest of the limited partner in
case of a limited partnership).

In each case, applications must be signed by the managing director(s) in certified form ei-
ther before a German notary or before a notary outside Germany (in which case usually an
apostil is required in addition).
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After execution, applications must be filed with the competent commercial register electroni-
cly; this can either be done by a German notary (which is the standard case) or by the man-
aging directors with specific software.

V. Keeping the shareholder list up to date

Pursuant to statutory law, the managing directors or — if a notary is involved the notary - must
amend the shareholders list of a limited liability company in case of any change of sharehold-
ers and/or the (number and/or nominal amounts of the) share(s) held by them. The amended
shareholder list must be filed with the commercial register as soon as the change with regard
to the shareholder(s) and/or the share(s) has become legally effective.

It is important to know that, in principle, only shareholders who are reflected in the shareholder
list published electronically by the competent local court can exercise their shareholders’ rights
(in particular: their voting rights). This means that, in general, no shareholders’ resolutions
can be passed before the shareholder(s) is/are (i) inserted in the shareholder list and (ii) the
shareholder list is published.

Furthermore, under certain circumstances, a person can acquire shares from a person who is
not the (real) owner of the shares but (incorrectly) reflected in the shareholder list (so called
“acquisition in good faith”). In order to avoid the risks potentially arising from an acquisition
in good faith, it should be made sure that the shareholder list is regularly checked and im-
mediately amended and filed with the commercial register in case of any changes.
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G. Accounting and publication duties

Corporations and commercial partnerships are obliged to keep accounts and to disclose in
these accounts their commercial transactions and financial status in accordance with the Ger-
nan Commercial Code (Handelsgesetzbuch; HGB).

Apart from the obligation to establish an opening balance sheet (Erédffnungsbilanz) as of the
date of the commencement of their activities, German companies - irrespective of their size -
must prepare at the end of each business year annual accounts (Jahresabschluss) consisting
at least of a balance sheet (Bilanz) and an income statement (Gewinn- und Verlus-
trechnung).

Pursuant to German statutory law (laid down in the German Commercial Code) the scope and
extent of accounting and publication duties of corporations (e.g. limited liability companies
and stock corporations) increases in relation to their size:

Balance sheet Turnover Number of Annual accounts Audit of the
total employees must include* annual finan-
(in EUR million) | (in EUR million) (average cial state-
p.a.) ments*
Large above 19,250 above 38,500 above 250 eBalance sheet Mandatory
companies ¢ Income statement
*Notes to financial
statements

e Management report

Mandatory
Medium-sized above 4,840 above 9,680 up to 250  eBalance sheet
companies to 19,250 to 38,500 ¢ Income statement
eNotes to financial
statements
Management report
Small up to 4,840 up to 9,680 upto 50  eBalance sheet Not
companies e Income statement mandatory

* in each case if two of the three criteria highlighted in green in the spreadsheet are fulfilled.

Whereas large companies must provide the elements of the annual accounts in the complete
format as provided for by statutory law, some simplifications apply to medium-sized and
small companies.

The annual accounts of the previous business year must, in principle, be set up by the man-
agement within the first three months of the new business year (there are, however, some
exceptions for smaller companies, providing for an extension of this period to up to six
months). The annual accounts have then to be approved by the shareholders/partners
within 8 months from the end of the business year (11 months for small companies).

The annual financial statements and the auditor’s opinion (if applicable) must be filed elec-
tronically by the management of the company to be published in the German Federal Gazette
(Bundesanzeiger) immediately after the approval of the shareholders is granted (at the latest
within 12 months from the end of the previous business year).
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H. Financing a German subsidiar

l. Financing by shareholders
Equity Financing Debt Financing

Equity Injections
into the capital

reserve
Company l Shareholder loans
Capital increase

1. Equity Financing

German statutory law does not provide for a duty of the shareholders of a corporation (GmbH
and AG) or the partners of a limited partnership to inject additional equity unless provided for
otherwise in the articles of association, the partnership agreement or the shareholders’
agreement (if any).

Additional equity can, however, be generated or injected by the shareholders e.g. by way of

e attributing (a part of) the annual profits to the capital reserve of the company
e injecting equity into the capital reserve of the company or
¢ increasing the share capital

Pursuant to statutory law, equity injections are not interest-bearing; shareholder granting eg-
uity to the company do further fully participate in the commercial risks the company is exposed
to.

If additional equity is injected by the shareholders the way how it is granted depends in most
cases on the specific needs of the company and the shareholders and/or requirements im-
posed by third party investors requesting e.g. a certain equity ratio.

Generally, equity injections tend to be easier than a capital increase as they may be made
by each shareholder individually (without the risk of the other shareholders to be diluted with
the shares held by them), the capital reserve may be released and the injected funds may be
paid back relatively easily — provided, of course, that the funds are still available.

Capital increases are more time consuming and cost intensive (a notarized shareholders’
resolution is required and the capital increase becomes legally valid only upon registration with
the commercial register), all shareholders must either participate in the capital increase or
waive their subscription rights; furthermore, the contributions can not be paid back very easily
as they become part of the registered share capital which is protected by specific provisions of
statutory law, providing for that the registered share capital must not be paid back to the
shareholders in any form. Capital decreases require, again, notarization and are subject to a
number of legal requirements.
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2. Debt Financing

From a legal point of view, shareholders may, at any time, grant interest-bearing loans to the
company based on a loan agreement at arm’s lengt. The conditions of the draft loan agree-
ment should, however, also be reviewed by the company’s tax consultant.

It has to be noted, however, that in case of insolvency of the company, (i) claims of share-
holders on the repayment of loans granted by them to the company are ranking behind the
claims of all other creditors of the company (i.e. such claims are only settled after the claims of
all other creditors) and (ii) all payments made by the company to shareholders within a term of
12 months before the opening of the insolvency proceedings can be challenged by the insol-
vency receiver (resulting in a duty of the shareholders to pay the loan amount back to the
company).

In order to avoid over-indebtedness of the company, loan agreements with shareholders
should, in any event, contain a subordination clause which has the effect that the claim of
the lender shareholder for repayment does not appear in the interim balance sheet based on
which the existence or absence of over-indebtedness is assessed.

Il Financing by third parties
Equity Financing Debt Financing

Private Equity / Investment loans

Venture Capital h

IPO Bridge loans

Company

Cash incentives

Working capital

h loans

Mezzanine RNezTJicl

1. Equity Financing

Equity injections from third parties are frequently made in the form of Private Equity engage-
ments or Venture Capital (in the context of high-tech or increased risk projects). Financial
partners may be found e.g. through the German Private Equity and Venture Capital Asso-
ciation (Bundesverband deutscher Kapitalbeteiligungsgesellschaften; BVK).

More information can be found here: www.bvkap.de.

Another instrument to find third party investors is an Initial Public Offering (IPO) or a Private
Placement (PP) at the German stock market.

Pls. see Annex 11 (Overview Deutsche Borse stock market) for more information.
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2. Debt Financing

Loans of third parties (in particular: banks) are often granted in one of the following forms:

Investment Loans Bridge Loans Working Capital Loans
(including overdraft credit

facilities)

¢ Long term loans (up to 10 e Granted for bridging de- e Granted for providing li-
years) ferred financial inflow quidity for the daily busi-
e Interest charged (semi-) e Usually secured by as- ness
annually signment of claims of the ¢ Conditions usually
¢ Securities consisting in e.g. company against debtors to amended on a yearly ba-
o collateral (fixed assets, the lender sis
inventory, receivables) e Interest rates depend on
o assignment of claims level of loan utilization and
o shareholder guarantees period of usage
o pledges ¢ Securities depending on

the precise purpose and
amount of the credit and the
commercial situation of the
borrower (range of potential
means of securities compa-
rable with securities for in-
vestment loans)

3. Mezzanine Capital

Mezzanine Capital is, from an accounting point of view, an intermediary between equity and
debt. The term “Mezzanine Capital” covers a broad range of unsecured subordinated debt or
preferred stocks. Due to relatively high risk exposure Mezzanine Capital tends to be relatively
expensive.

Pls. see Annex 12 (Overview of different forms of Mezzanine Capital) for more information.
4, Cash incentive programs

Investors in Germany are offered a multitude of German and EU cash incentive programs
set up to support companies at all stages of their business activities. Subsidies can be pro-
vided as grants and treated as equity for accounting purposes; other forms such as interest
reduces loans are rather considered as debt.

Pls. see Annex 13 (Overview of Incentives) for more information.
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l. German tax system (2009)

l. Taxation of Companies
1. Overview

German tax law knows two levels of taxation:

Corporations Partnerships Individual
enterprises
Income tax
Corporate Personal Personal
income tax or corporate income tax
income tax
(to be paid
(to be paid by by the
the partners) entrepreneurs)
in each case plus a solidarity surcharge of 5.5 % of the as-
sessed tax
Trade tax Municpal tax applicable to all company forms
2. Corporate Income Tax for corporations

2.1. Taxation on the level of the corporation (“Level I”)

German corporate income tax amounts to a flat rate of 15 % on all taxable earnings of corpo-
rations. The income is determined in accordance with the regulations of the Income Tax Act

(Einkommenssteuergesetz; EStG) and the Corporation Tax Act (Kdrperschaftssteuergesetz;
KSItG).

In addition, solidarity surcharge amounting to 5.5 % of the assessed tax is imposed.
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Taxation of dividends at the shareholders’ level (“Level II")

Profits distributed to shareholders (dividends) are subject to taxes as well:

Taxation under the partial-income rule

If individuals hold shares in corporations as busi-
ness assets:

40 % of the dividends received from domestic or
foreign corporations are tax-exempt. 60 % are sub-
ject to income tax (plus solidarity surcharge) and
trade tax under certain conditions.

60 % of the expenses commercially related to divi-
dends may be deducted as business-related ex-
penses.

25 % withholding tax plus solidarity surcharge is

Taxation under the flat tax (final withholding tax)

If individuals hold shares in corporations as private
assets:

Dividends received from domestic or foreign corpora-
tions are taxed at a flat rate of 25 % (plus solidarity
surcharge). The progressive tax rate is applied on
request.

Expenses related to dividends cannot be deducted
as income-related expenses.

From the dividends, 25 % withholding tax plus soli-

darity surcharge are withheld. In general, the with-
holding tax is final.

deducted from the dividends. The withholding tax is
credited against the income tax liability of the recipi-
ent of the dividends. For foreign individuals, the with-
holding tax is, generally, final.

Dividends paid from a German subsidiary to its foreign parent corporation are, in general,
subject to a withholding tax (Kapitalertragssteuer) amounting to 25 % of the dividend. Modifi-
cations (in particular: tax refunds) may be provided for in double taxation treaties between
Germany and the state of origin of the foreign parent corporation (if the parent company is
seated outside the European Union). Since January 1% 2009 a refunding of 2/5 of the de-
ducted withholding tax may be granted to foreign parent corporations with seat outside the EU
in a state with which no double taxation treaty exists.

2.3. Double taxation treaty USA-Germany

According to the provisions of the double taxation treaty USA-Germany (“DTT”) withholding
tax may be reduced at 0%/5%/15% in case of a dividend distribution from the German GmbH
to its US parent company. The US parent company has to apply for a certificate of withholding
tax exemption issued by the German Federal Central Tax Office (Bundeszentralamt fiir
Steuern). Alternatively, the US parent company may claim withholding tax withheld in excess
of the relevant DTT provision from the Federal Central Tax Office by way of a refund proce-
dure.

However, Germany has enacted anti-treaty-shopping rules overriding the DTT provisions to
some extent. Germany asks for substance at the level of the holding corporation (i.e. the cor-
poration receiving dividend payments out of Germany):

e there must be commercial or other important reasons for setting up the foreign company;
and

e the foreign company is required to realize more than 10% of its revenues from own busi-
ness activities; and

e the foreign company has to participate in public commercial activities with a sufficiently
implemented own organisation.

The aforementioned substance test will not be applied (i.e. the treaty relief will be granted irre-
spective of the aforementioned criteria) if the shares of the foreign company are listed at a
stock exchange (to be more precise, there has to be a regular and significant trade of the
company’s main class of shares at a recognized stock exchange) or if the foreign company
qualifies as an investment fund under the German Investment Tax Act.
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If the substance test is applied and if there is a lack of substance in terms of the aforemen-
tioned German treaty override provisions, the US parent entity will not be entitled to treaty
benefits and the German domestic WHT rates (as set out above) will apply.

Pls. see also Annex 14 (Overview of tax agreements entered into between Germany and the United States).
3. Personal income tax for individuals and partnerships

Individuals are subject to income tax, solidarity surcharge and may be trade tax levied on
business income.

Partnerships are “transparent” from a tax perspective and are, therefore, not subject to corpo-
rate or personal income tax. Instead, the taxation depends on the individual circumstances
of the partners. Therefore, the partners may be subject to personal income tax at the (indi-
vidual) tax rate applicable to them. If a partner is a corporation, this corporation is subject to
corporate income tax.

Level income tax from to Tax rates in %
Personal exemption 0,00 EUR 7.834,00 EUR
Entry-level bracket rate 7.835,00 EUR 13.139,00 EUR 14,00 — 23,97 %
Progression zone 13.140,00 EUR 52.551,00 EUR 23,97 - 42,00 %
Proportional zone 52.552,00 EUR 250.400,00 EUR 42,00 %
Maximum tax rate 250.401,00 EUR 45,00 %

— Feo==i>
——————————— g
40% 1 I
30% i
20% —— i
10% —— '

I I I I I I -——=i==)
10.000 30.000 50.000 250.000 EUR

Again, solidarity surcharge amounting to 5.5 % of the assessed tax is imposed in addition to
the personal income tax.

Personal income tax generally applies to distributed and retained earnings of the partner-
ship. Due to some recent amendments, statutory tax law now provides for two options de-
signed to lead to a certain tax relief:

e on the one hand, trade tax payments for distributed and retained earnings may be set off
against personal income tax to a larger extent than before; and

e on the other hand, partnerships may apply for a flat tax rate of 28.25 % (leading to a flat
taxation rate of 29.8 %) in order to avoid a progressively rising personal income tax. Later
withdrawals trigger a recapture tax of 25 % plus solidarity surcharge.
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4. Trade Tax (for corporations, partnerships and individual enterprises)

Trade tax is levied on every trade or business (also permanent establishment) located within
the territory of Germany. The applicable trade tax rate depends on two criteria:

Tax assessment rate Municipal collection rate
(= standard trade tax base rate pursuant to (= trade tax collection rated provided for by
the German trade tax code) each municipality individually)
Amounting to 3.5 % of the annual taxable At least 200 % up to an unlimited percentage of
earnings for corporations, partnerships and the tax assessment rate. The average municipal
other business operations collection rate is approximately 400 %.

No solidarity surcharge is imposed on trade tax. Furthermore, trade tax is not deductible as
business expenses.

Sample calculation (simplified):

Profit from a business enterprise
+/— Trade tax additions/ deductions
Trading profit
Tax exempt amount of EUR 24,500 (only for individuals and partnerships)
Trading profit (after deduction losses, rounding and tax-exempt amount)

x___ Basic trade tax rate 3.5 %
= Base amount
x__ Multiplier (e.g. Munich as of 2009: 490 %)
= Trade tax (effective tax burden e.g. for Munich: 17.15 %)
Pls. see also Annex 15 (Determination of trade tax and overall taxburden — example).

5. Overall tax burden

The average overall tax burden for corporate companies in Germany is just below 30 % (tax
rates may slightly vary depending on tax rates of the local municipalities.

Pls. see also Annex 15 and Annex 16 (Comparison of international taxation for companies (2008) in percent).

6. Final withholding tax (Abgeltungssteuer)

Pursuant to a recent revision of German tax law, final withholding tax — a flat tax amounting to
25 % - is imposed on capital gains earned by private individuals. In general, the withholding
of tax is final but the progressive income tax rate is applied on request. Expenses related to
dividends cannot be deducted as income-related expenses.

Solidarity surcharge amounting to 5.5 % of the assessed tax is imposed in addition to the
final withholding tax.
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German law knows two forms of taxes relating to real property:

Real Property Tax
(Grundsteuer)

Depending on the type of real property:

Real Property Tax ,, A" Real Property Tax ,,.B“

applies to real property applies to constructible
used for agriculture and real property or real
forestry property with buildings

2. Real Property Tax

Real Estate Transfer Tax
(Grunderwerbsteuer)

applies if real estate within the territory of
Germany is sold or changes its owner.

Real property tax is levied on any German real estate (land, buildings) held for business or
private purposes. In principle, personal circumstances of the owner are disregarded. The real

property tax burden is calculated by multiplying

the assessed value of the
real property

Is determined by the tax au-
thorities in accordance with
the German Assessment
Code (Bewertungsgesetz).

the real property tax rate

depends on the type of real
property (e.g. the rate for prop-
erty used for [semi-] detached
houses with a value of up to
EUR 60,000 is 0.26 %; for all
remaining property including
commercially used property the
rate is 0.35 %.

the municipal collection rate

As in case of trade tax (indi-
vidual) municipal collection
rates apply to real property
“A” and “B”.

Pls. see also Annex 17 (Determination of Real Property Tax Burden — Example).

3. Real Estate Transfer Tax

Real estate transfer tax of 3.5 % (in Berlin and Hamburg: 4.5 %) of the purchase price / con-
sideration is imposed if real property is sold for a price / consideration exceeding EUR 2.500

which is usually borne by the buyer.

Real estate transfer tax is also triggered if at least a 95 % ownership interest in a company
which owns real estate is acquired. The same applies if at least 95 % of the interest in a part-

nership is transferred to new partners within five years.
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Ml Value Added Tax (VAT)

1. Overview

VAT is imposed on supply of goods and services by persons (legal entities or individuals) ex-
ercising a commercial activity within the scope of their commercial business against valuable
consideration within the territory of Germany.

Whereas a reduced tax rate of 7 % applies to convenience goods and services needed on a
daily basis (e.g. newspapers, food and public transport) the standard VAT rate in Germany
amounts to 19 %. Some services (e.g. a part of banking services, healthcare and non-profit
work) are exempt from VAT.

Pls. see also Annex 18 (Comparison of European VAT rates 2008).

2. Input VAT deduction (Vorsteuerabzug)

VAT is a consumption tax borne ultimately by the final consumer. In order to ensure that
VAT is neutral for taxable persons (i.e. VAT-registered businesses) they may deduct from the
VAT they have collected the amount of tax they have paid to other taxable persons on pur-
chases for their business activities (input VAT deduction).

Pls. see also Annex 19 (Concept of VAT — Example).

3. Trade within the EU-Market

Within the EU-market trade is free of customs and other restrictions. However, goods traded
between different EU-member states are subject to an acquisition tax payable by the recipi-
ent of the goods. Accordingly, if a German-based company delivers goods to a purchaser
company based in another EU-member state, the supplier company does not need to pay
customs or charge VAT. The rate of the acquisition tax corresponds with the VAT rate of the
country where the recipient of the goods is seated. Companies paying the acquisition tax on
goods received from other companies have the possibility to reclaim acquisition tax similar
as in case of input VAT deduction.

Merchandise

German based » Company based in an-
company < other EU-member state

Consideration (without VAT)

Acquisition tax (19%)
(with deduction possibility if
the recipient is not a final
consumer)

|

Foreign tax authority
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In accordance with the above, German based companies need to pay acquisition tax if they
receive goods from a supplier based in another EU-member state:

Merchandise

v

Company based in
another EU- <
member state

German based company

Consideration (without VAT)
Acquisition tax
(with deduction possibility if
the recipient is not a final
consumer)

l

German tax authority

4. Trade with Non-EU Member States

Merchandise

v

Company outside
the EU <

German based company

Consideration (without VAT)
Import turnover tax
(with deduction possi-
bility if the recipient is
not a final consumer)

l

German tax authority

Goods imported from non-EU states are subject to import-VAT (import turnover tax) which
amounts to the same rate as German VAT (19 % or 7%).

Merchandise

Company outside < German based company
the EU >

Consideration (without VAT)

Export of goods is exempted from VAT.
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Iv. Customs

1. Overview

Whereas the customs regime within the European Union is governed by European law cus-
toms within Germany are administered by the German Customs Administration
(Bundeszollamt) with offices throughout Germany.

More information can be found here: http://www.zoll.de/english version/index.html.

2. European Customs Union
The European Customs Union, a single trading area, is based on the EU-wide community

customs code (Zollkodex der Gemeinschaften) which includes the customs tariff and is applied
by all 27 EU member states as well as by Andorra, San Marino and Turkey.

European Customs Union has

eliminated customs eliminated import VAT created a uniform customs regime
duties between EU between EU member states including (external) common customs
member states tariff (CCT) rates for goods imported

from non-member states into the Cus-
toms Union area

CCT rates vary depending on type and
origin of the imported goods.

Tariffs can be looked up on the TARIC
online database of the European
Commission
(http://ec.europa.eu/taxation customs/
dds/cqgi-bin/tarchap?Lang=EN )

3. EU Trade Agreements

Import tariffs and other customs rules are set up on the basis of international agreements en-
tered into by the European Union with non-EU member states such as

Free trade agreements with countries of the Customs unions with Andorra, San Marino and
European Economic Area (Island, Liechten- Turkey
stein, Norway) and Switzerland

Trade agreements with former British, French Trade agreements with countries around the
and Portuguese colonies in Africa, the Car- Mediterranean including those of southeast-
ribean and the Pacific (ACP Countries) ern Europe
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J. Employment and social securit
. Employing staff
1. Management

1.1. Managing directors (GmbH)

Managing directors are, on the one hand, appointed by resolution of the shareholders’
meeting (formal act by which the term of their office as managing director starts). On the other
hand, a service agreement may be concluded between the managing directors and the com-
pany (in this case represented by its shareholders). Whereas the appointment is governed by
corporate law, the service agreement is subject to employment law. As a consequence, differ-
ent provisions apply to their function as a body of the company and their service agreement.
One of the main differences is that managing directors can, in general (apart from a few ex-
ceptions) be recalled from office by shareholders’ resolution with immediate effect whereas
their service agreement (which can only be terminated within the applicable notice period or
for cause) continues to be valid.

Pls. see also Annex 20 (Provisions typically contained in service agreements with managing directors).

1.2.  Board members (AG)

Board members of (listed or non-listed) stock corporations are, on the one hand, appointed
by the Supervisory Board (formal act by which the term of their office as board members
starts). On the other hand, a service agreement may be concluded between the board mem-
bers and the company (in this case represented by the Supervisory Board). Whereas the ap-
pointment is governed by corporate law, the service agreement is subject to employment law.
As a consequence, different provisions apply to their function as a body of the company and
their service agreement. One of the main differences is that board members can, in general
(apart from a few exceptions) be recalled from office by resolution of the Supervisory Board
with immediate effect whereas their service agreement (which can only be terminated within
the applicable notice period or for cause) continues to be valid.

As set out above in Sec. E/llIl/2 the German government has passed a new law limiting di-
rector pay in (listed and non listed) stock corporations. Most of the provisions under the
new law will become relevant for the financial year starting on January 1% 2010.
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2. Employees

2.1. Employment Agreements

Irrespective of what the parties may agree in an employment contract, German law imposes a
number of obligations and rights which may override contractual agreements. These provi-
sions may apply even if the parties have agreed, for example, that Spanish law governs the
contract.

Form and content of
employment agreements*

Probationary period Equal pay

Although employment agree-
ments can be agreed orally,
German employees are entitled
to receive a confirmation in
writing of the essential term
and conditions of their employ-
ment relationship.

Probationary  periods are
common. The permitted pro-
bationary period is limited to a
maximum of 6 months;
furthermore, a notice period
of minimum of 2 weeks
must be observed.

(Major) issues subject to mandatory

Minimum wages**

There is no national mini-
mum wage in Germany.
However, collective mini-
mum wages may apply in
specific industry sectors.

provisions under German employ-

ment law

Sick pay

Employees are entitled to 6
weeks’ full pay from the
employer for each illness
during a calendar year. After
6 weeks, State Insurance
pays a reduced sum to the
employee.

Throughout the EU, it is not
permitted to pay different
rates for the same or
equivalent work due to
gender.

Maternity and parental
leave

There is a ban on working later
than 6 weeks before the ex-
pected birth date and up to 8
weeks after the actual birth
date (extended to 12 weeks for
premature or multiple births).
Either parent or any other
person who is looking after and
bringing up the child, has a
statutory claim for unpaid
child raising leave for up to 3
years. During this time, the
employment contract is sus-
pended and the previous posi-
tion must still be available
when the employee returns.

* Pls. see Annex 21 (Provisions typically contained in employment agreements) for more details.

** Minimum wage agreements were established in the following industries: General construction trade;
roofing / tiling; painting and varnishing, demolition work; building cleaners; electricians; postal delivery ser-
vices. Eventual extention of minimum wage agreements is currently discussed; a decision is, however,
unlikely to be made before the end of 2009.
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2.2. Anti-Discrimination

The Anti-Discrimination Act (official name: General Equal Treatment Act) of 2006 by which
EU-regulations were implemented into German law provides for a prohibition of discrimination
against any person for reasons of

race
ethnicy

gender

religion or ideology
disability

age and

sexual orientation.

2.3. Dismissal of employees

The notice period for employment contracts can be determined by individual contracts, collec-
tive bargaining agreements or statute.

The most important protection for employees is the Act against Unfair Dismissal
(“Kindigungsschutzgesetz’). The Act applies if the plant, shop or company regularly em-
ploys more than 10 (or in case of employees who joined the company in 2003 or earlier, 5)
individuals, including part-time workers under the condition that the employee has been em-
ployed for more than six months. The provisions of the Unfair Dismissal Act do not apply to
employees with less than 6 months service or in small companies.

To the extent the Act Against Unfair Dismissal applies, all employees, including part-time

workers, are protected. Pursuant to the Act, any termination requires a social justification
which can only be based on one of three arguments provided for in the Act:

Termination of employment may be based on

arguments relating to the arguments relating to arguments relating to
person of the employee performance and conduct operational or business
of the employee reasons of the employer
e.g. illness e.g. theft or fraud e.g. closure of the operation,

downturn in sales and/or
orders or transfer of business

In addition, further special requirements must be observed and reviewed by the employer
prior to terminating any employee in Germany.

Extraordinary termination with immediate effect may be considered in cases of serious
misconduct rendering it unacceptable for either party to continue the employment. Immediate
termination can not be based just on the argument that it is necessary — it must be immedi-
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ately imperative. Extraordinary termination is mainly governed by case law which may, in
many cases, leads to some incertainty whether it will be confirmed by the courts.

2.4.

Specially protected employees

Employees in maternity

The dismissal of a woman
during pregnancy and up to
4 months after birth is not
permitted if the employer was
aware of the pregnancy or
childbirth at the time the em-
ployee received the termina-
tion notice, or up to 2 weeks
thereafter. Dismissal due to
non-childbirth factors, such as
a criminal offence by the
employee or the complete
closure of the business, is
permitted but special re-
quirements still have to be
met and the permission of the
State Authority has to be
obtained prior to issuing a
notice of termination.

Special protection applies to

Employees in parental leave

The dismissal of a parent is
not permitted from the mo-
ment that parental leave is
requested (which must be
done at the latest 7 weeks
prior to the start of the leave)
and during the parental leave
itself, which can be for up to
3 years. The State Authority
can approve termination for
operational reasons.

Severely handicapped persons

The permission of the State
Authority is required before ter-
minating the employment with a
severely handicapped employee
who has been employed for
more than 6 months. The per-
mission is required even in case of
criminal acts and where the em-
ployer intends to terminate the
employment relationship for cause
with immediate effect.
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2.5. Flexible employment concepts

Apart from fixed term contracts (which can be entered into for a maximum term of two
years) German law allows for some further concepts of flexible employment, in particular:

Temporary Employment Mini and Midi Jobs

Companies can hire staff from a

temporary

employment

agency

based on a service agreement be-
tween the company and the agency
without concluding an employ-

ment agreement.

In such case, the employees are
employed by the agency. The

general

working conditions

(e.g.

weekly working hours and salary)
are usually determined in collective

Mini Jobs...

...are jobs with monthly
salaries below EUR 400
providing for that the em-
ployee works 50 days p.a.
or less for the employer.

Employers pay 30.1 % of
the gross salary as social
security contributions
and flat tax (13 % health

Midi Jobs...

...are jobs with monthly
salaries between EUR 401
and EUR 800 subject to
reduced employee social
security contributions.

Employers are subject to
standard security contri-
butions of approximately
21 % of the gross salary.

bargaining agreements between
unions and the competent employ-
ers’ association of the temporary
employment industry.

insurance, 15 % pension
insurance, 2 % flat tax and
0.1 % sick pay contribution
allocation) while employees
are fully exempt from social
security contributions.

2.6. Handling of payroll issues and social security contributions
Social security
. contribution —
19.45 % employers’ share
of gross salary
childless em-
( ;I)onees) Gross Salary Social security

20.35 %
of gross salary
(childless employees)

contribution —

employee’s share

Employee’s gross
salary (before
personal income
tax deduction)

German employees receive a net salary from which tax and social security contributions are
already deducted. The employer is obliged to register its employees with the tax authority, to
withhold the taxes to be paid by them and to transfer the money directly to the tax authority.

Social security contributions must be withheld by the employer as well after calculation of
the gross salary and to be transferred to the employees health insurance company which then
distributes all of the contributions except accident insurance to all relevant institutions.

The contributions for the accident insurance need to be paid separately to the Employers’
Liability Insurance Association by the employer.
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Il. Works Councils

Works Councils are committees of employees’ representatives. They must be formed in all
companies with 5 or more employees on request of the employees. The Works Councils
have co-determination rights e.g. with regard to working hours, holiday schedules, matters
of safety and welfare distribution of remuneration. Members are elected for 4 years and cannot
be union members.

The Works Councils must be informed prior to any termination of any employee (except so
called managerial employees in leading positions) to avoid that the termination is legally inva-
lid.

Termination of the employment of a member of the Works Council is only allowed for cause
and with the permission of the Works Council. This protection is extended to another 12
months’ period as from the end of a member’'s term in office, although permission of the
Works Council is not required during this time. However, any supplementary representative
employee who attends even one meeting on behalf of another member, for example during a
vacation, will also benefit from the 12 months’ protection. There is also protection for employ-
ees involved in the election of the Works Councils.

Ml Social security system

Germany has a national compulsory social security system in which all employees patrtici-
pate by virtue of law. The law provides for a general obligation to join the state social insur-
ance scheme. The employer is obliged to pay 50 % of the employees’ social contribu-
tions. Moreover, there is a statutory duty to deduct employees’ contributions from their
monthly remuneration and to transfer it to the medical insurance fund. This means that the
employer must pay the full social contributions to the social security authorities. For this pur-
pose employers must keep records of earnings for every employee organized by calendar
year and preserve them until the end of the year following the next tax audit. Contribution
forms for the medical insurance schemes must be kept on file. The statutory social security
system is regulated in the German Social Security Code (Sozialgesetzbuch; SGB) and covers
the following five principle areas:
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Unemployment Benefits

Unemployment insurance contributions are
shared by the employer and the employee at a
rate of 2.8 % of the gross remuneration. The
payments have to be made by the employer to the
insurance office. Therefore, the employer has to
withhold the employee's share of the contributions
as well. In the event of non-culpable loss of em-
ployment, insured persons receive 60% of their
final net earnings (67% if the employee must sup-
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Old-age benefits (pension insurance)

Employer and employee also share old-age
benefit contributions. Again, the employer has to
withhold the employee's share for transfer with his
con-tributions to the insurance office. The old-age
contributions are currently 19.9% of the gross
remuneration.

port at least one child).

Medical and Health insurance

Benefits from medical and health
insurance include payments of
medical and hospital expenses
and compensation for loss of pay.
Contributions to the medical and
health insurance scheme in the
amount of 14 % of the gross re-
muneration are shared on a fifty-
fifty basis between employer
and employee; additional 0.9 %
are borne solely by the employee.
The rate depends on the terms of
the respective health insurance
company chosen by the em-
ployee. The employer has to with-
hold the employee's share for
transfer with his contributions to
the insurance office.

Social security system

Nursing care Insurance

In principle, contributions to the
nursing care insurance scheme
are shared on a fifty-fifty basis
between employer and em-
ployee (except in the state of
Saxony where the employer has to
pay the full amount) at a rate of
1.95 % (+ 0.25 % for childless
employees) of the gross remu-
neration. The payments have to
be made by the employer to the
insurance office.

Pls. see also Annex 22 (Social Security contributions (July 2009)).
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Workman's Compensation

The workman's compensation
scheme is administered by
associations and is set up for all
branches of trade and industry
(Berufsgenossenschaften).

Solely the employer makes
contributions to the workman's
compensation scheme. The
amount of this contribution is
fixed by the various
Berufsgenossenschaften, taking
into account individual risks of
a work accident in the particular
branch, the record of work acci-
dents during the previous busi-
ness year, and the total annual
pay of all employees concerned.
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Protection of inventions
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. Protecting inventions and trademarks

What can (not) be patented in Germany?

Patents are granted for technical inventions of any technical field which

are new

An invention is new if it is not
state of the art. State of the art
is any knowledge disclosed or
available to the public worldwide
by way of oral descpriptions
(e.g. in public speeches, by
demonstration of use and/or in
expositions) or descriptions in
writing (e.g. in books, maga-
zines or other statements in
writing).

involve an inventive step

Even if an invention is new it
may not be patentable be-
cause it does not include an
inventive step — i.e. it is obvi-
ous to a person skilled in the
art.

and are susceptible of indus-
trial application

An invention is industrially
applicable if it can be pro-
duced or used in an indus-
trial area (including agricul-
ture). Methods for treatment
of the human or animal body
by surgery or therapy and
diagnostic methods practised
on the human or animal body
are deemed not the be indus-
trially applicable.

Pursuant to German patent law, patents can not be granted to

Inventions opposing morality or
public order (e.g. plants and
animal varieties or essentially
biological processes for producing
plants or animals)

discoveries, scientific theories and mathematical methods
aesthetic creations, schemes, rules and methods for perform-
ing mental acts, playing games or doing business, programs
for computers, and presentations of information

Patents can, under certain conditions, be granted for

software Inventions in the sector of biotechnology

Inventions in the sector of micro-biology and
biotechnology are not generally excluded
from patent protection. Details are to a large
extent subject to the EC Biotechnology Direc-

Even though programs for data processing equip-
ment and reproduction of information as such are
not patentable, computer-based inventions may be
patentable. This applies to so called computer-

implemented inventions resolving a technical tive.
problem.
2. How long does patent protection last?

Patents are granted for a period of 20 years as from the date of filing of the application.
Thereafter, a certificate for extended protection may be granted for inventions relating to
pharmaceutical products and plant protecting agents providing for an extended protection
for a maximum term of five years.
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3. Application of patents

3.1 National patents

In the course of the patent examination and grant procedure, the German Patent and Trade
Mark Office (Deutsches Patent- und Markenamt; DPMA), seated in Munich, reviewes whether
the invention to be patented fulfils the necessary patentability criteria, i.e. whether it is a tech-
nical invention which

* isnhew
e includes an inventive step and
e s industrially applicable.

Pls. see Annex 23 (National patent application in Germany) for details.

3.2 European patents

The question whether a European patent can be granted for an invention is subject to the
European Patent Convention (EPC) which provide for similar criteria as German statutory
patent law (pls. see above). European patents are granted by the European Patent Office
(“‘EPO”) seated in Munich for the 36 contracting states (as at July 2009) to the European
Patent Convention (“EPC”) and, at the applicant's request, can be extended to Albania, Bosnia
and Herzegovina, and Serbia. The European grant procedure takes about three to five years
from the date the application is filed. However, applicants who want their applications proc-
essed rapidly have the possibility to file a request for accelerated prosecution of patent appli-
cations.

Pls. see Annex 24 (European patent application) for more details.

3.3 International applications

The EPO also handles patent applications filed under the Patent Cooperation Treaty
(“PCT”). The PCT makes it possible for the applicant to receive multinational patent protection
through one single international application.

More information can be found here:

. http://www.epo.org/patents/Grant-procedure/Filing-an-application/international-applications.html .
° http://www.wipo.int/pct/en/index.html
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II. Protection of trademarks

1. What can (not) be protected?

Principally, all signs, in particular words including personal names, designs, letters, numerals,
acoustical signs, three-dimensional configurations including the shape or packaging of a prod-
uct as well as other get-ups including colours and compositions of colors can be protected as
trademarks, inasfar as they are suitable to distinct goods or services of one undertaking
from those of other undertakings.

Trademark protection is granted upon registration with the trademark register. In some (few)
cases, trademark protection can also arise from secondary meaning or the fact that a trade-
mark is notorious.

The owner of a protected trademark has the exclusive right to use the trademark owned by
him for the goods and services the trademark is protected for and may grant licences to third
parties.

2. How long does trade mark protection last?

Trademarks are initially registered for a term of 10 years. Thereafter, trademark protection can
be prolonged eternally. It is, however, deleted from the trade mark register if prolongation
fees are not paid every 10 years.

3. Registration of trademarks

3.1 National trademarks

The German Patent and Trade Mark Office (Deutsches Patent- und Markenamt; DPMA) re-
views whether any absolute obstacles are given against registration of a trademark. In particu-
lar signs or indications only describing the goods or services the trademark is intended to be
registered for can not be registered. Signs consisting exclusively of a shape which (i) results
from the nature of the goods themselves, (ii) is necessary to obtain a technical result, or (iii)
gives substantial value to the product are explicitly excluded from protection. The DMPA does,
however, not review whether there exist any similar or identical trademarks which are al-
ready registered.

Owners of older trademarks have the opportunity to oppose against registration of newer
trademarks within a term of three months upon publication of the registration. Successful
opposition leads to a cancellation of the newer trademark from the trademark register.

Trademarks may further be cancelled

upon request of the trademark owner

e in case of nullity of the trademark

e upon application by a third party because of liability to revocation (e.g. if the trademark
is not used during a term of at least 5 years

The proprietor of a trademark which has been registred for at least 5 years cannot assert any
claims against third parties if the trademark has not been used within the last 5 years (plea of
insufficient use). In the case of legal action, the plaintiff is liable to establish proof that the
trademark has been used in response to objections raised by the defendant.
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More information can be found here: www.dpma.de.

3.2 European trademarks

European trademarks (,Community Trademarks") are valid within the whole territory of the
EU, i.e. current 27 nations. In case further countries are later joining the EU, the trademark
protection would automatically extend to the newly acceded countries which means that
trademark protection would successively adapt. Non-Member States of the EU (such as e.g.
Switzerland) are, however, not covered by a Community Trademark. They are registered at
the Office for Harmonization in the Internal Market, Trade Marks and Designs (“OHIM”),
seated in Alicante, Spain, in accordance with the provisions of the Community Trademark
Regulation (“CTMR”).

Community Trademarks are initially registered for a term of 10 years and can be prolonged
eternally for another term of 10 years (provided that prolongation fees are timely paid).

The registration procedure of Community Trademarks has, in particular, the following advan-
tages:

registration requires only one application;

the applicant can opt for one single language of the registration procedure;
Community Trademarks are administered by only one central authority;
only one trademark file needs to be maintained.

A disadvantage of the registration of a Community Trademark relates to the fact that the ap-
plication for registration is rejected if the Community Trademark can not be registered due to
an absolute obstacle in any of the EU-member states or if its registration is successfully op-
posed to in any EU-member state. In such case, the application for registration of a Commu-
nity Trademark can be converted into a national application with regard to those EU-
member states in which registration of the trademark is possible.

The owner of a Community Trademark has the exclusive right to use the trademark owned by
him for the goods and services the trademark is protected for in the 27 EU-members states.

Community Trademarks must be ,seriously used” during a term of five years upon registra-
tion. ,Serious use” is given even if the trademark is used only in one EU-member state or a
part thereof. Community Trademarks can further be maintained if serious reasons for non-use
can be provided.

In contrast to German trademark law, where a potential opposition follows the registration of
the trademark, in the Community Trademark system, the opposition procedure is the last step
before registration and can be raised within a 3 month period after the publication of a Com-
munity Trademark application.

Community Trademarks may be cancelled due to surrender, revocation and invalidity.

More information can be found here: www.oami.europa.eu.

3.3 International registration

Trademarks can be also registered with the International Trademark Register pursuant to
the Madrid Agreement Concerning the International Registration of Marks and the Protocol
Relating to the Madrid Agreement Concerning the International Registration of Marks (Madrid
System).
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The application for international registration needs to be filed via the local trademark office
(in Germany: the German Patent and Trade Mark Office) with the World Intellectual Property
Organization (“WIPQ”) seated in Geneva, Switzerland. The Madrid system offers a trademark
owner the possibility to have his trademark protected in several countries by simply filing one
application directly with his own national trademark office.

After being forwarded to the WIPO the application is examined by the WIPO and registered
with the international register if the registration requirements are met. Registration is then pub-
lished in the "Gazette des marques internationales". Upon publication the trademark is de-
posited in all countries designated in the application. The concerned trademark authorities
now have the possibility to deny trademark protection in accordance with their national laws
during a term of one year (18 months under the Protocol Relating to the Madrid Agreement).
If protection is granted, the applicant is granted the same rights as the owner of a national
trademark. Denial of the protection in a member state does not affect trademark protection in
the other designated countries.

Trademark protection is initially granted for a term of 10 years (pursuant to the Protocol Relat-
ing to the Madrid Agreement) or 20 years (pursuant to the Madrid Agreement) and can be
prolongued eternally.

More information can be found here: http://www.wipo.int/trademarks/en/.
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issues relating to international commercial agreements

. Applicable law

In case of international business relationships two or even more legal systems use to be con-
fronted to each other. The first question to be answered in such cases is which law shall be
applicable to the agreements governing the business relationship (“International Agree-
ments”).

The applicable law is determined in accordance with the rules governing conflicts of law. The
rules applicable within the EU are to a large extent harmonized.

Choice of law clauses might be crucial in particular for International Agreements governing
business relationships between non-EU residents.

Pls. see Annex 25 (Typical issues in connection with International Agreements) for more detailed information.

I. Venue

The next important question is which court shall be competent to settle litigation arising out of
and in connection with an International Agreement and where claims based on the Interna-
tional Agreement shall be enforced. Whereas the competent jurisdiction in international cases
is, again, to a large extent harmonized within the EU, harmonized law may not apply where
there are no sufficient connections with the EU.

It is, therefore, recommendable to agree on a venue (official courts or arbitration).

Pls. see also Sec. M/l below for more information.

lll. General Terms and Conditions

If General Terms and Conditions are intended to be made part of an agreement, it is important
to make sure that they are linked with the agreement in a legally valid form. Furthermore, it
should be reviewed whether the content of the General Terms and Conditions complies with
the applicable statutory law.

Pls. see Annex 25 for more detailed information.

IV.  Securing payment

Another important issue is related to the question how payment can be secured. Common

securities in International Agreements are e.g. personal guarantees, letters of credit and
credit insurances.

V. Supply conditions and risk allocation

The issue of supply conditions and risk allocation comes up in connection with cross-border
supply agreements. International Agreements frequently refer to the INCOTERM rules.

Pls. see Annex 25 for more detailed information.
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Litigation, venue, arbitration and enforcement

. Official Courts
1. Courts hearing civil disputes
Federal Court of Justice
(Bundesgerichtshof)
against decisions of Appelate
Courts relating to Regional
Court decisions, under certain
circumstances revision to
the Federal Court of Justice is
Appelate Courts possible
against decisions of Regional (Oberlandesgerichte)

Courts relating to Local Court
decisions, under certain cir-
cumstances revision to the
Federal Court of Justice is

possible

against Regional Court deci-
sions, usually appeal to Ap-
pelate Courts is possible

Regional Courts
(Landgerichte)

against local court decisions,
usually appeal to Regional
Courts is possible

Local Courts
(Amtsgerichte)

Local courts have (besides jurisdiction

in specific areas such as e.g. disputes

relating to dwelling leases), in principle,

first instance jurisdiction in civil dis-

putes if

e the monetary value of the dispute
does not exceed EUR 5,000 and

e the Regional Court does not have
exclusive jurisdiction
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2. Special courts

Besides the ordinary courts, there are special courts for ad-
ministrative, social, labor and fiscal matters, such as e.g.

Labor Courts Fiscal Courts
(Arbeitsgerichte) (Finanzgerichte)
Responsible for disputes arising from industrial Responsible for disputes relating to taxes and
relations, in particular with regard to collective charges
agreements as well as individual employment
agreements.
3. Costs

3.1. How are costs composed?

Costs are generally composed by the following elements:

Costs of the Court Costs of the parties

I

Expenses of the Court (e.g. Expenses such as travel and other expenses of indi-
for experts and witnesses viduals representing the parties in the hearings

examined by the Court, pa-
perwork etc.)

“Indirect” costs of internal nature such as e.g. use of
inhouse lawyers, disruption of business, diversion of
external time etc.

Commercial costs such as e.g. the loss of interest or
currency fluctuations
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3.2. How are costs/fees calculated?

Fees are generally calculated by the following methods:

Lawyers’ fees

v

Lawyers’ fees can either be based on
applicable national law governing
lawyers’ fees or be agreed on indi-
vidually:

¢ Fees based on the German Act on
Lawyers’ Fees (Rechtsanwaltsver-
gltungsgesetz; RVG) depend, as a
general rule, on the amount in dis-
pute. Pursuant to the Act on Law-
yers’ Fees, lawyers’ fees are capped
at an amount in dispute of EUR 30
million. (i.e. if the amount in dispute
exceeds EUR 30 mil. lawyers’ fees
do not exceed a certain maximum
level defined by law).
Individually agreed fees are usually
calculated on the basis of time
worked, with hourly rates sometimes
adjusted in accordance with the
monetary importance and complexity
of the case.

3.3. How are costs allocated?

Court fees

A4

Court fees are calculated in
proportion to the amount in
dispute. Pursuant to statutory
law (Court Fees Act; Gericht-
skostengesetz; GKG) court fees
are capped at an amount in
dispute of EUR 30 million (i.e.
if the amount in dispute exceeds
EUR 30 mil. court fees do not

exceed a certain maximum level
defined by law).

The claimant has to advance
court fees, otherwise the claim
is not delivered to the defen-
dant. If the defendant is resident
outside Germany in a state with
another official language than
German the claim is translated
by the court. In such case, the
claimant needs to pay an addi-
tional advance for the envis-
aged translation costs.

Security deposit

A4

If the claimant is
resident outside

the EU and EEA,
the defendant may
request that the

claimant makes a
security deposit (as
a security for costs
to be reimbursed to
the defendant if the
claimant loses the
process).

Pursuant to German statutory law (Code of Civil Procedure; Zivilprozessordnung; ZPO)
costs are allocated in accordance with the following principles:

A4

If the defendant loses the case: defendant bears 100 % of the court fees, his own costs and the

lawyers’ fees* of the claimant

If the clamaint loses the case: claimant bears 100 % of the court fees, his own costs and the lawyers’

fees* of the defendant

In all other cases, the costs (court and lawyers’ fees and expenses) are allocated in relation to the
percentage each party has lost / won the case
The aforementioned priciples do also apply to court settlements. However, court fees can, eventu-
ally, be reduced in case of a settlement or withdrawal of the claim

* For the purpose of calculating the amount to be reimbursed by the counterparty, lawyers’ fees are
assessed in accordance with the German Act on Lawyers’ Fees.
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3.4. Model calculation of cost risk in proceedings before German official courts

Example:
If the amount in dispute amounts to (or exceeds) EUR 30 million, the claimant is exposed to

the following cost risk (assuming that the lawyers are paid in accordance with the Act on Law-
yers’ Fees):

First instance

Fees amount in Euro
Lawyers’ fees for claimant’s laywer 228,740.00
plus lump sum for expenses 20.00

plus 19 % VAT 43,464.40

Total: 272,224.40

Court fees 274,368.00
Lawyers’ fees for defendant’s lawyer 228,740.00
plus lump sum for expenses 20.00

plus 19 % VAT 43,464.40

Total: 272,224.40

Total amount 818,816.80

Second instance

Fees amount in Euro
Lawyers’ fees for claimant’s lawyer 256,188.80
plus lump sum for expenses 20.00

plus 19 % VAT 48,679.67

Total: 304,888.47

Court fees 365,824.00
Lawyers’ fees for defendant’s lawyer 256,188.80
plus lump sum for expenses 20.00

plus 19 % VAT 48,679.67

Total: 304,888.47

Total amount 975,600.94

Pls. see Annex 26 (Costs for official court proceedings — overview (2009)) for further examples.
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I. Venue

In principle, the venue can be determined either by a jurisdiction clause agreed on by the
parties or — if there is no such clause - by the relevant provisions of statutory law.

If no jurisdiction clause is agreed on, the venue is determined in accordance with the German
Code of Civil Procedure (Zivilprozessordnung; ZPO) if the circumstances of the case are
only related to Germany (internal case). If the case implies international aspects - e.g. if one
of the parties is seated outside Germany or in case of another cross-border issue such as e.g.
supply of goods into another state than Germany (international case) - the venue is deter-
mined in accordance with harmonized EU law (in particular with the so called “Brussels |
Regulation”) if the case is sufficiently linked to the territory of the EU. If there is no suffi-
cient link with the territory of the EU, the venue must be assessed on a case-by-case basis.

The venue is determined

if a venue is agreed on if no venue is agreed on
by the contracting parties by the rules governing jurisdiction
Jurisdiction clauses usually are subject to certain German Code of Civil Procedure in “internal”
formal requirements: cases.

e Pursuant to European law the agreement must
be in writing or in a form which accords with
practices the parties have established between

themselves o in rjhtgmaﬂoga' tf;de or_com- Council Regulation (EC) No 44/2001 of December
merce, In a form which accoras with a usage o 22, 2000 on jurisdiction and the recognition and

which the parties are aware (if parties residing enforcement of judgements in civil and commer-
outside the EU are involved, the provisions of cial matters (“Brussels | Regulation”)

their country of residence should be consulted
as well);

e if provided for in General Terms and Conditions
(“GTC”) the GTC must be validly linked to the
agreement.

Harmonized EU-law in international cases suffi-
ciently linked with the territory of the EU:

If the Brussels | Regulation is not applicable (in
particular due to a insufficient link with the territory
of the EU, assessment on a case-by-case basis
is required.

Particularities / limitations may, again, arise from
mandatory law protecting consumers or em-
ployees.

Pls. see Annex 27 (Brussels | Regulation — key points) for more information relating to the Brussels | Regula-
tion.
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M. Execution of court decisions under the Brussels | Regulation within
the EU

A judgement given in a Member State must be recognised in the other Member States ac-
cording to a special procedure set forth in the Brussels | Regulation. "Judgement" means
any judgement given by a court or tribunal of a Member State within the scope of the Brussels
| Regulation, whatever the judgement may be called, including a decree, order, decision or writ
of execution. Under no circumstances may a foreign judgement be reviewed as to its
substance.

However, a judgement will not be recognised:

e if such recognition is manifestly contrary to public policy in the Member State in which
recognition is sought;

¢ if the defendant was not served with the document which instituted the proceedings in suf-
ficient time and in such a way as to enable the defendant to arrange for its defence;

e if it is irreconcilable with a judgement given in a dispute between the same parties in
the Member State in which recognition is sought;

e if it is irreconcilable with an earlier judgement given in another Member State or in a
third state involving the same cause of action and between the same parties.

A court in which recognition is sought of a judgement given in another Member State may
freeze the proceedings if an ordinary appeal against the judgement has been lodged.

A judgement must be enforced in another Member State on request of any interested party.
The parties may appeal against a decision on an application for a declaration of enforceability.

IV.  New regulation relating to the execution of claims within the EU

Since December 12, 2008 / January 1% 2009 claims may be executed based on a European
Order for payment or pursuant to the European proceeding for minimal claims (claims up
to EUR 2,000). In both cases a payment order enforceable within the whole territory of the
European Union can, in principle, be issued within relatively short time.

More information can be found here: http://ec.europa.eu/civiljustice/index_en.htm.
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1. Arbitration vs proceedings before the official courts

The following factors may, inter alia, have an impact on the decision whether arbitration or
proceedings before the ordinary courts are agreed on:

Factor
Publicity of proceedings

Final, binding resolu-
tions without possibility
of recourse to ordinary
courts

International recognition
and execution of reci-
sion / award

Flexibility of the court

Specialization

Duration and cost of
proceedings

Arbitration

The arbitral hearings are not public;
however, enforcement of the arbitral
award may require public hearings
before the ordinary courts competent
for the regocnition of the arbitral
award.

Arbitration awards can, in general not
be revised by ordinary courts (this
may - but does not mandatorily need to
- be an advantage).

International recognition of arbitral
awards is relatively easy due to the
New York Convention (pls. see below)

Freedom of the parties to choose
place, language and applicable pro-
ceedings as well as the arbitror(s).

The parties may choose arbitrators with
special competencies.

Ordinary Courts
Proceedings before ordinary courts
generally are public.

Decisions of ordinary courts can in
general be revised by higher
courts.

Recognition within the EU is rela-
tively easy as well due to harmo-
nized EU-law (pls. see below)

Proceedings before ordinary courts
are governed by local law on civil
proceedings and in the official
language of the forum state. How-
ever, the courts have to apply ex
officio such — internal or foreign —
material law to the respective case
as is applicable under the relevant
rules of choice of law.

Many European countries have
specialized courts or specialized
chambers of the official courts (in
particular: commercial courts or
chambers, Federal Patent Court in
Germany etc.).

Should be assessed and compared on a case-by case-basis

2. Arbitration clauses

In civil matters the parties can agree on arbitration instead of ordinary courts. Arbitration
clauses should be agreed on in writing and be explicitly confirmed by all contracting par-
ties.

The following wording is recommended by the German Institute for Arbitration (Deutsches
Institut fir Schiedsgerichtsbarkeit; DIS):

"All disputes arising in connection with the contract (... description of the contract ...) or its va-
lidity shall be finally settled in accordance with the Arbitration Rules of (...) without recourse to
the ordinary courts of law.”
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Arbitration clauses should be thoroughly drafted in order to cover the individual needs of the
parties and the potential disputes which may arise between them. They should, inter alia, con-
tain regulations with regard to

the scope of arbitration (which issues shall be settled by arbitration?),

the place of arbitration

the arbitrators (number and qualification requirements) and their remuneration

the language of the arbitration proceedings

applicable arbitration proceedings (rights and duties of the parties, means of evidence
etc.)

e cost

It is important to make sure that the arbitration clause is valid for several reasons, inter alia in
order to

make sure that the arbitral award can be recognized and enforced and

e avoid prescription of claims which might arise if arbitration is seeked based on an invalid
arbitration clause (if, due to the invalidity of the arbitration clause, actually ordinary courts
are competent and if this is noticed by the parties too late, their claims may be forfeited be-
fore proceedings are initiated before the competent ordinary court)

3. Arbitration proceedings

Generally speaking, arbitration proceedings comprise the following steps (which may vary in
details, depending on the applicable arbitration rules):

Initiation Pre-hearing Main hearing Post-hearing
¢ Request for arbitration ¢ Preliminary hearing ¢ Opening statements ¢ Post-hearing briefs
e Answer o Scheduling / pro- e Examination of wit- e Deliberations
¢ Appointment of tribunal cedural orders nesses e Drafting of award
e Preparation of prelimi- o Preliminary relief e Expert testimony « Signing of award

nary hearing * Written phase * Closing statements
e Payment of security o Memoranda
deposit o Discovery / witness
statements

o Expert reports

The parties may either set up their own arbitration rules or opt for official arbitration rules
such as e.g. the rules provided by the German Institute for Arbitration (http:/www.dis-arb.de/) or
the International Chamber of Commerce (http://www.iccwbo.org/court/arbitration/id4424/index.html). It
is also possible to agree on a national law governing civil proceedings instead of or in ad-
dition to official arbitration rules.

In any event, the applicable rules of procedure should be reviewed when drafting the arbitra-
tion clause. Specific attention should be paid to whether the applicable rules of proceedings
contain suitable provision relating to counterclaims, third party notice, extension of the
claimant’s claim etc.
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4, Costs

4.1. How are costs composed?

Arbitration costs are generally composed by the following elements:

Costs of the Tribunal Costs of the parties

Arbitrator’s fees and expenses Lawyers’ fees and expenses (eventually
including costs for hiring local counsels at
the place of arbitration / lawyers specialized
in arbitration)

Administrative costs (comprising fees Ancillary litigation cost relating e.g. to the
and expenses of the institution adminis- jurisdiction of the tribunal, taking of evi-
tering the proceedings and expenses dence and security measures

incurred for its personnel)

Expert’'s fees (of any experts hired by Expert’s fees (of any experts hired by the
the Tribinal) parties)

Logistical costs connected with hear- xpenses such as travel and other ex-
ings (conference facilities, translation penses of withesses and individuals
costs, preparation of transcripts etc.) representing the parties in the hearings

“Indirect” costs of internal nature such as
e.g. use of inhouse lawyers, disruption of
business, diversion of external time etc.

Commercial costs such as e.g. the loss of
interest or currency fluctuations
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Fees are generally calculated by the following methods

(calculation methods and elements may vary depending on the applicable arbitration rules and involved
national laws on lawyers’ fees, if any):

Lawyers’ fees

A4

Lawyers’ fees can
either be based on
applicable national
law governing lawyers’
fees or be agreed on
individually:

e Fees based on the
German Act on Law-
yers’ Fees depend,
as a general rule, on

the amount in dis-
pute.

e |ndividually  agreed
fees are usually cal-
culated on the basis
of time worked, with
hourly rates some-
times adjusted in
accordance with the
monetary importance
and complexity of the
case.

The German Institute for Arbitration offers a cost calculation tool for calculation of administrative fees and

Arbitrators’ fees

v

The calculation meth-
ods of arbitrators’ fees
vary in accordance
with the applicable
rules. Most frequently,
calculation is based on

e either the amount in
dispute.

e or on hourly or daily
fees regardless of
the amount in dispute
applies.

eor a combination
thereof

Fees of Arbitrati-
on Institiutions

v

The fees of Arbi-
tration Institutions
(e.g. filing fees or
administrative

fees) are fre-
quently calculated
in proportion to the
amount in dis-
pute; in some
cases they are
limited to a maxi-
mum fee (cap).

security deposits which can be found here: http://www.dis-arb.de/.

The ICC Court of Arbitration offers a cost calculation tool for calculation of administrative expenses and

Security deposit

v

Most Arbitration
Institutions require a
deposit as a security
for the costs of the
tribunal and the
institution. The secu-
rity deposit usually is
fixed in accordance
with the fee sched-
ule.

As a principle, all
parties are required
to contribute an
equal porition of the
deposit. However, in
the event that one
party (frequently the
respondent) refuses
to pay, the other
party (typically the
claimant) may (have
to) pay the entire
amount.

arbitrators’ fees which can be found here: http://www.iccwbo.org/court/arbitration/index.html?id=4097.
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4.3. How are costs allocated?

Depending on the applicable rules and/or the specific agreement of the parties,
allocation of costs:

...can be governed by the so called ...can be governed by the so ...can be not regu-
»English Rule” called ,,American Rule* lated at all

A4 v v

The so called “English Rule” pro- The so called ,American Rule“ ...in which case the
vides for that the costs follow the provides fort hat each party parties should agree
event (i.e. that the costs for the pro- has to bear its own costs and on a mechanism
cedure are borne by the losing the costs of the Tribunal are governing the alloca-
party). split evenly between the par- tion of costs when

ties. drafting the arbitration

agreement.

In particular in cases where the applicable rules do not (or only partially) provide for a mechanism of alloca-
tion, costs may also be allocated based on a compromise of both systems set out above. Furthermore,
the costs of the Tribunal may be allocated in a different way than the costs of the parties.

Potential risks / problems in connection with the allocation of costs may, inter alia, arise with regard to

Inflation of claims Definition of ,reasonable” or ,normal“ costs
in connection with cost allocation

\ 4 \ 4

Claims are often exaggerated (i.e. a higher Allocation systems following the “English
amount is claimed than what finally results from Rule” (i.e. providing for that all costs — includ-
the proceedings). If costs are calculated on the ing those of the winning party — are borne by
basis of the amount in dispute, it should be the losing party), usually only “reasonable” or
assessed how this issue is dealt with and “normal” costs are attributed to the party by

whether it leads to additional costs to be borne which they shall be borne. In order to avoid

by (either of) the parties. (negative) surprises it is recommendable to
assess which kind and volume of costs is
deemed “reasonable” or “normal” pursuant to
the applicable rules.
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4.4. Major elements influencing the costs of arbitration proceedings

Nature and complexity of
the case and importance
of technical and factual

issues (being connected
with the number of wit-
nesses and experts to be
involved).

Logisitical parameters, in par-
ticular number of arbitrators (a
panel of more than one arbitrators
may lead to substantially in-
creased costs and delays due to
scheduling issues).

Behaviour of the parties (e.g.
intensity of involvement of in-
house lawyers, extent to which
claims and counter-claims are
exaggerated, level of antago-
nism between the parties etc.)

Costs for arbitration proceedings are mainly

Efficiency of case management (e.g.
capacity of arbitrators to reach consent
between the parties) and type of proce-

dure (if e.g. a pattern of litigation with
extensive discovery and lengthy oral
hearings is followed, this may lead to
substantial costs and delays).

influenced by the following factors:

culation of fees.

5. Enforcement of arbitration awards

Efficiency of the legal framework
as determined by the law applicable
to the procedure and the arbitration
rules (if any) agreed on by the par-
ties and applicable system for cal-

Amount of
work done until
the issuance of

the award or

early termination
by settlement.

One advantage of arbitration — in particular outside legally harmonized territories - is that
enforcement of arbitration awards is — compared to official court decisions outside the EU —
relatively easy due to the United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, known as the "New York Convention" dated 1958 which was en-
tered into by more than 140 member states.

More details can be found here:

. www.uncitral.org.

° http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXIl 1 _e.pdf (text of the NY Convention)
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N. Insolvency proceedings in German

1. Overview

Insolvency proceedings (“INP”) in Germany can be roughly split in three procedural steps:

Request to open Preliminary INP Main INP
INP

The INP as such is focused on a consistent distribution of the assets of the insolvent debtor
to its creditors based on the principle of equal treatment of all creditors. The law governing
the INP (Insolvency Act; Insolvenzordnung) provides for a number of preventive measures to
protect and conserve the assets of the insolvent debtor and to assure equal treatment of the
creditors, inter alia by providing the right of the insolvency administrator to contest transac-
tions leading to an advantage of certain creditors at the expense of others.

Il. Prevention: securities for claims in agreements
With a view to the fact that creditors with unsecured claims do, in general, receive not more
than a quota of about 5 % of their claims in an INP, securing claims with collateral is of major

importance.

Generally speaking, claims can be secured by:

Securities granted by the debtor Securities granted by third parties
German law provides for a number of different From a legal perspective securities granted by a
securities, such as in particular third party (other than the debtor) such as e.g.

e retention of title (Eigentumsvorbehalt) e guarantees and
e liens and e letters of credit

¢ mortgages
tend to be safer as they are not influenced by

Depending on their type, securities either grant the insolvency of the debtor.

a right of separation or a right for separate

satisfaction to the creditor. Securities provided by third parties do, however,
tend to be more expensive and hardly nego-

Securities granted by the debtor shortly before tiable.

the request to open INP do, however, tend to be
contested by the insolvency receiver. Accord-
ingly, enforcement of the rights granted by
them risks to be time consuming and costly.

In Germany, retention of title is a widely used means of security. It is usually agreed on in a
form that the transfer of title in a sold asset is subject to payment of the full purchase price.
The ownership is in such case transferred upon payment of the last purchase price instalment.
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There are several subforms of retention of title, such as

e Extented retention of title (agreement that the transfer of title is subject to the settlement of
all claims arising from the business relationship of seller and purchaser) and

¢ Prolonged retention of title (agreement that the purchaser is allowed to sell the — unpaid —
acquired assets but obliged to assign its claim for payment against his contracting partner
to the seller)

The contracting parties may also provide for that the claim of the seller is secured by transfer
by way of security (Sicherungstibereignung) in which case the purchaser transfer the title in
an asset owned by him to the seller as security for the seller's claims. The ownership is in
such case (re-)transferred to the purchaser upon payment of the full purchase price.

Another possibility is to secure claims by liens or mortgages. If chattel (movable assets) are
subject to a lien, German law provides for that the possession (not the ownership) of the chat-
tel must be transferred to the pledge which may turn out not to be suitable in practice and it
therefore rarely found. Mortgages on real estate can be registered with the land register.

M. Application for the opening of insolvency proceedings
The opening of insolvency proceedings must be applied for in case of over-indebtedness

and/or insolvency. It may further be applied for (on a voluntary basis) in case of threatening
insolvency.

Reasons to apply for the opening of insolvency proceedings

Application mandatory

llliquidity

Jliquidity® means the unabil-
ity of the debtor to settle due
debt.

Application mandatory

Over-indebtedness

,Over-indebtedness” means a
situation where the assets of
the debtor do not cover its
liabilities anymore and where
the continuation of its busi-

Imminent illiquidity

simminent illiquidity* means a
situation where the debtor is
most probably unable to
settle its due debt within short
time.

ness is not likely. *

* The aforementioned definition of “over-indebtedness” which is based on the Law on Stabilization of the Fi-
nancial Market shall apply only for a limited period until December 31, 2010.

In situations of (imminent) illiquidity or over-indebtedness, the management of the concerned
company is subject to various duties such as, inter alia:

¢ Information duties towards the shareholders (in case of a GmbH, the managing directors
are obliged to call a shareholders’ meeting if 50 % of the share capital is lost)

¢ Monitoring duties in order to assess whether the company is illiquid or over-indebted (e.g.
by setting up and analyzing interim balance sheets)

e Duty to prepare and file a correct and complete request to open INP to the competent court
within statutory deadline

e Duty to prevent payments of the debtor company advantaging individual creditors (and dis-
advantaging others)
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The handling of situations of (imminent) insolvency can be very delicate and challenging for
the management and — due to a recent amendment of corporate law providing for that the
duty to apply for the opening of INP passes to the shareholders in case the company (GmbH
or AG) does not have any managing directors / board members — also for the shareholders
(GmbH) or the members of the Supervisory Board (AG).

IV. Preliminary insolvency proceedings

Pls. see Annex 28 (Preliminary insolvency prodeedings — chart).

V. Main insolvency proceedings

Pls. see Annex 29 (Main insolvency prodeedings — chart).
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0. Foreign Exchange Law

l. Acquisition of shares in German companies by foreign investors

Pursuant to German foreign exchange law, the acquisition of shares in local companies by
foreign investors can be restricted with regard to businesses dealing with weapons, certain
types of munitions, cryptographic systems or high-end satellite systems in order to
safeguard major safety interests of the Federal Republic of Germany.

Since April 24, 2009 the Federal Ministry for Economy and Technology may, in addition,
control and - in extraordinary cases - forbid acquisitions of private individuals or legal entities
seated outside the territory of the European Union, Island, Liechtenstein, Norway or Switzer-
land who (directly or indirectly) acquire 25 % or more of the voting rights in a German com-
pany if the transaction would endanger public order or safety.

Pls. see Annex 30 (Control of investments of foreign investors) for more details.

Il Notification duties vis-a-vis the German Federal Bank

German law does not provide for any restrictions with regard to payments made by German
residents to foreigners or foreigners to German residents. However, payments exceeding cer-
tain amounts as well as claims and liabilities of a certain volume need to be notified to the
German Federal Bank for statistic purposes.

The most important notification duties can be summarized as follows:

Notification duty on a case-by-case basis Monthly reporting duties

with regard to with regard to

Claims and liabilities of residents against
foreigners if the sum of claims / liabilities
exceeds EUR 5 million

payments exceeding EUR 12,500
(or adequate consideration)

if made
by foreigners (or on by residents (or on
their account) their account)
to residents to foreigners
(incoming payments) (outgoing payments)

The German Federal Bank is subject to a strict duty of confidentiality with regard to the
notified information.

More information can be found here: www.bundesbank.de.
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M. Export control by the Federal Office of Economics and Export Control

Generally, goods can be exported from Germany to any destination outside Germany without
any restrictions.

However, the export of certain goods from Germany to a territory outside the EU is super-
vised by and may require prior approval of the Federal Office of Economics and Export Con-
trol (Bundesamt fiir Aussenwirtschaft; BAFA), being the central authority for questions relating
to export restrictions.

Export restrictions may arise from

International
Agreements

EU-law Embargos

Statutory law

Embargos are generally

In particular:

e Foreign Trade and
Payments Act (Aus-
senwirtschaftsgesetz;
AWG)*

e Foreign Trade and
Payments Regulation
(Aussenwirtschafts-
verordnung, AWV)**

e War Weapons List***

e War Weapons Con-

In particular the Coun-
cil Regulation (EC)
No. 1334/2000 dated
22 June 2000 setting
up a Community re-
gime for the control of
exports of dual-use
items and technol-
Ogy-*****

based on resolutions of the
United Nations, OSCE or
the Council of the EU and
exist in the form of

e full scale embargos,

e partial embargos or

e weapon embargos

Embargos may further
relate to
¢ specific countries or

trol Act**** ¢ specific (groups of) per-

sons

For English translations pls. see

* http://www.bafa.de/bafa/en/export control/legislation/export control awg en.pdf

** http://www.bafa.de/bafa/en/export _control/legislation/export _control awv_en.pdf

*** http://www.bafa.de/bafa/en/export _control/legislation/export _control cwc p war weapons list.pdf

**** hitp://www.bafa.de/bafa/en/export control/legislation/export control cwc p war weapons control act.pdf
e hitp://www.bafa.de/bafa/en/export_control/legislation/en 2000R1334 do 001.pdf

Export restrictions may, inter alia, apply to the following types of goods or parts thereof and,
eventually, to brokering and technical support relating thereto:

Weapons, muni- so called dual use Nuclear materials, plants Chemicals, micro-

tion and arma- products* and equipment organisms or toxic
ment materials
Electronic pro- Computers Products and/or equip- sensors and lasers

ment relating to tele-
communication and
information security

ducts and/or
equipment

* Dual use products are products which can be used for civil as well as for military purposes.

More information can be found here: www.bafa.de.
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IV.  Import control by the Federal Office of Economics and Export Control

Generally, goods can be imported from destinations outside Germany to Germany without
any restrictions.

However, the import of certain goods from a territory outside the EU to Germany / the EU is
supervised by and may require prior approval of the Federal Office of Economics and Ex-
port Control (Bundesamt fiir Aussenwirtschaft; BAFA), being the central authority for questions
relating to import restrictions.

Import restrictions may arise from

Statutory law EU-law International Agreements

In particular:

e Foreign Trade and Payments
Act (pls. see above)
e Foreign Trade and Payments
Regulation (pls. see above)
e as well as laws relating to (inter
alia)
o food
o pharmaceutical products
o nuclear products and equip-
ment
intellectual property
weapons
drugs
endangered plant and animal
species

O O O O

Import restrictions may, inter alia, apply to the following types of goods or parts thereof:

Textiles from certain countries* Iron and steel from certain Potassium Chloride
countries**

* refers to textiles and cloths with origin in Belorussia, North Corea and Uzbekistan.
** refers to iron and steel with origin in Kazakhstan and the Russian Federation.

More information can be found here: www.bafa.de.
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Annex 1

Article 81 of the EC-Treaty

The following shall be prohibited as incompatible with the common market: all
agreements between undertakings, decisions by associations of undertakings
and concerted practices which may affect trade between Member States and
which have as their object or effect the prevention, restriction or distortion of
competition within the common market, and in particular those which:

directly or indirectly fix purchase or selling prices or any other trading condi-
tions;

limit or control production, markets, technical development, or investment;
share markets or sources of supply;

apply dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial
usage, have no connection with the subject of such contracts.

Any agreements or decisions prohibited pursuant to this Article shall be auto-
matically void.

The provisions of paragraph 1 may, however, be declared inapplicable in the
case of:

any agreement or category of agreements between undertakings;
any decision or category of decisions by associations of undertakings;
any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair
share of the resulting benefit, and which does not:

impose on the undertakings concerned restrictions which are not indispensa-
ble to the attainment of these objectives;

afford such undertakings the possibility of eliminating competition in respect of
a substantial part of the products in question.
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Annex 2

Prokura

In order to have more flexibility in the daily business of the company, the managing directors
of a GmbH or the Board of Directors of an AG may grant so called “Prokura” to authorized
signatories (Prokuristen). Usually, Prokura is granted to employees who are in leading posi-
tions; being granted Prokura is generally deemed a career move. Prokuristen sign by adding
“‘ppa.” to their names.

Prokura covers a smaller scope of legal transactions than the representation power of a
managing director (“MD”):

Type of legal transaction MD Prokurist
Transactions within the ordinary course of business (e.g. con- X

clusion / amendment / termination of lease and loan agreements
and other contracts relating to the daily business)

Acquisition, sale and encumbrance of real estate on behalf of the X Only based on an addi-
company tional power of attorney

Initiation and settlement of litigation on behalf of the company X Only based on an addi-
tional power of attorney
Signing of applications with the commercial register X _
Maintenance of the shareholder list X _
The following forms of Prokura can be registered with the commercial register:
Sole Prokura Joint Prokura
together with another Prokurist together with a managing director

or a mixed form thereof
(together with another Porkurist or a managing director)

As in case of managing directors, restrictions of the Prokura (e.g. restriction of the Prokura
to legal transactions up to a certain value) can not be registered with the commercial regis-
ter and are, therefore, not binding vis-a-vis third parties. It is, however, possible, to subject
Prokuristen to internal restrictions with legal effect between the Prokurist and the company;
in case of breach the legal transaction performed by the Prokurist is legally valid towards third
parties (unless they know about the internal restrictions) but the Prokurist can be held liable for
damages.
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Annex 3

Duties and liability of Managing Directors

Apart from being responsible for the overall management of the company, managing direc-
tors do, inter alia, have the following duties:

General Duties

\4 \4 v

Prepare and convene share- Providing information relating to the Maintaining and updating the
holders’ meetings company to shareholders on de- shareholder list
mand

Duties relating to finances of the company

\4 \4 \4

sets up proper accounts in Prepare the annual financial Ensure that the company files
accordance with German GAAP statements tax returns timely and correctly

Duties relating to the protection of the share capital of the company

v \4 v

Confirm that the initial contri- Undertake all measures necessary Call a shareholders’ meeting in
butions of the shareholders to protect the share capital and to case 50 % of the share capital

were made correctly and are at prevent that the share capital is paid is lost

the disposition of the company back to the shareholders

Duties in case of insolvency of the company

\4 \4

Make sure that a petition for the opening of insol- Prevent certain payments in case of over-
vency proceedings in case of over-indebtedness or indebtedness or insolvency of the company
insolvency is filed timely and correctly in accordance

with statutory law
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Liability and sanctions

A breach of the aforementioned duties of managing directors may give rise to a claim for
damages of the company against the managing director(s) and may justify a dismissal of the
managing director(s) for cause. In addition, non-compliance with certain duties may lead to
further sanctions, e.g. authorize the courts or governmental authorities to impose fines in or-
der to enforce compliance with statutory law. They may also provide for administrative
and/or criminal penalties or entitle shareholders and/or third parties (in particular: creditors
of the company) to claims for damages towards the managing director(s). Furthermore, a con-
viction for certain crimes relating to breaches of the duties of the managing directors (e.g. the
duties relating to the insolvency of the company, fraud or embezzlement) leads to a disquali-
fication to exercise the office of a managing director.

Dismissal from office
for cause

Claim for damages
in favour of the com-

pany

N V'

Managing director

1

Administrative fines Administrative / Disqualification to
criminal penalties exercise the office of

a managing director
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Annex 4

Setting up / acquiring a (shelf) GmbH in Germany

l. Overview

The formation of a limited liability company requires notarization. The legal existence of the
GmbH starts with its registration with the commercial register. The steps necessary for the
setting up of a GmbH can be summarized as follows:

Preparation Notarization Application Registration
(1day—-2 (1-1.5 hours) (15 min. — 2 (up to 3
weeks)* weeks)* weeks)
» Execution of the PoA e Incorporation deed  For filing the application Start of the legal
e Preparation of e AoA e at least 1/4 of the contribution existence of the
documents  relating for each share, but at least 50 GmbH
to the founding % of the share capital in the
shareholder aggregate, must be paid in;
e Drafting of incorpora- e contributions in  kind the
tion documents contributions must be made in
full

* depending on the time needed to provide original certified / apostilled documents (e.g. secretary of certifi-
cate, letter of good standing, application form etc.).

PoA: Power of attorney; AoA: Articles of association; MD: managing director.

The acquisition of shares in a shelf company requires notarization as well. As the shelf
company does already legally exist it is operative immediately provided that the share pur-
chase agreement does not contain a clause pursuant to which the share transfer is subject to
the payment of the purchase price. Please note, however, that the (new) shareholders’ rights
(in particular: the voting righs) can be exercised only after the new shareholder list is depos-
ited at the commercial register. The steps necessary for acquiring a shelf company can be
summarized as follows:

Preparation Notarization Application Registration
(1day—-2 (1-1.5 hours) (15 min. — 2 (up to 2
weeks) weeks) weeks)
¢ Execution of the PoA e Shareholders’ e New AoA
e Preparation of docu- resolution e New MD(s)
ments relating to the e New AoA ¢ New shareholder list
new shareholder e SPA
¢ Drafting of acquisition
documents
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Il Required information

The name must (i) not be misleading, (ii) be distinctive from other companies and (iii) contain the
designation “Gesellschaft mit beschrankter Haftung” or "GmbH”. If it is intended to use the com-
pany name as a trademark or domain name at the same time, a (trademark and domain) research
may be recommendable).

The seat of the company can be freely determined within Germany. When chosing the seat of the

company, tax issues (in particular: the municipal trade tax rates) may be considered.
Business The articles of association must contain a description of the company’s business and area of
object activity (e.g. “the business object of the company is the purchase and sale of (...) and the perform-
ance of services related thereto”). The statutory business object limits the internal power of the
managing director(s) who can be held liable internally (vis-a-vis the company) in case of a perform-
ance of business transactions which are beyond the statutory business object. The statutory busi-

ness object does, however, in general not limit the (external) representation power of the managing
director(s) towards third parties.

Business Each company is obliged to have a business address which is registered with the commercial regis-
Address ter.

Receiving It is possible (not mandatory) to register a so called receiving agent, i.e. a person (private individual
agent or legal entity) which is entitled to receive documents and legal statements on behalf of the com-
pany.

Managing A GmbH can have one or more private individials (no legal entities) as managing directors. The
director(s) following information must be provided to the commercial register with regard to managing directors:
Name, (private) address, birthday date.

Representa- If the company only has one managing director, the managing director automatically represents the
tion power company solely. If the company has two or more managing directors, they can be granted either
sole or joint representation power. In addition, they can be released from the so called “restric-
tion of self-contracting” (preventing managing directors to enter into legal transactions on behalf
of the company on the one and on behalf of a third party or themselves on the other hand). A re-
lease from the restrictions of contracting on behalf of the company on the one and a third party on
the other hand may enable managing directors to act on behalf of several companies of the same

group.

Registered The registered share capital must amount to a minimum of EUR 25,000. When determining the
share capital registered share capital it should be noted that the share capital is subject to a specific protection
under German law. The share capital can be paid up either by contributions in cash or contributions
in kind. If contributions in kind (e.g. patents, real property or a business) are made, the contributed
items and the value they represent must be assessed by an auditor and stated in the articles of
association.

The shares must have a nominal amount of at least EUR 1 and be divisible by 1. Each shareholder
can take over one or several shares.

SHETCHLILEEM A GmbH can be set up by one or several shareholders. The following information is required relat-
ing to the shareholders: Name, (private) address, birthday date (if private individuals)

If the shareholders are foreign companies, a (certified and apostilled) extract from the commercial
register (or similar documentation such as e.g. a secretary certificate and a letter of good standing)
confirming the legal existence of the company and the representation power of its directors may be
required.

Fiscal year The fiscal year must refer to a fixed period (e.g. the calendar year or December 1% to November 30
of the following calendar year etc.) as German law does not allow for a flexible calendar year (such
as e.g. the last weekend in December to the last weekend in December of the following calendar
year).

The data highlited in green above are registered with the commercial register and publicly available. The sharehold-
ers of the company must be reflected in the shareholder list which needs to be filed with the commercial register as
well.
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Ml To Dos / Required Documents

If a new GmbH is set up the following standard documentation needs to be executed:

Document Remarks Form Involved persons
RO RGREL IO Required only if the founders cannot appear e Certified e Founding
(“PoA”) personally before a German notary ¢ [Apostilled]* shareholder(s)
e [US notary]*
e [Authority issu-
ing the apostil]*
In addition to the power of attorney the e Certified e Founding
following documents might be required: e Apostilled shareholder(s)

e Company secre-
e Secretary certificate(s) of the founding tary
shareholder(s) confirming that the per- e US notary
son(s) signing the power of attorney on o Authority issuing

behalf of the founding shareholder(s) the apostil
have sufficient representation power e Authority issuing
e Letter of good standing confirming that the letter of

the founding shareholder(s) have been good standing
duly incorporated and do validly exist

Incorporation
deed

The incorporation deed includes the resolu- Notarized e German notary
tion of the founding shareholder(s) to adopt e Founding

the Articles of Association and to appoint the shareholder(s)
managing director(s) of the company. It fur-

ther creates the obligation of the sharehold-

ers vis-a-vis the company to pay in their

contributions.

If shareholders’ contributions are made in
kind further documentation is necessary.

Articles of Notarized German notary
Association
Shareholder list Includes the names and addresses of the Signed and German notary

shareholders and the (number of) shares
taken over by them.

stamped by the
German notary

with

Application
the commercial
register

To be signed by the managing director(s)
and filed with the commercial register by the
German notary.

e Certified
¢ [Apostilled]*

e Managing direc-
tor(s)

e German notary

e [US notary]*

e [Authority issu-
ing the apostil]*

e German notary

e Managing direc-
tor(s)

Instruction letter The managing director(s) need to sign a so
called ‘“instruction letter” (issued by a Ger-
man notary) informing them about their duty
to disclose certain information to the com-
mercial register if they cannot appear per-

sonally before a German notary

In writing

* If signed in the US.

The documents set out above must be filed with the commercial register and are publicly available (if high-
lighted in green above). Eventually, further documents (such as e.g. a shareholders’ agreement, an as-
sessment of the value of contributions made by the founding shareholder(s) in case of contributions in kind
etc.) may be required.
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If a shelf company is bought the following standard documentation needs to be executed:

Document
Power of attorney
(“PoA”)

Shareholders’
resolution

New Articles of
Association

Share Purchase
Agreement

Shareholder list

Application with
the commercial
register

Instruction letter

* If signed in the US.

Remarks
Required if the new shareholder(s) cannot
appear personally before a German notary.

In addition to the power of attorney the fol-
lowing documents might be required:

e Secretary certificate(s) of the new
shareholder(s) confirming that the per-
son(s) signing the power of attorney on
behalf of the founding shareholder(s)
have sufficient representation power

e Letter of good standing confirming that
the new shareholder(s) have been duly
incorporated and do validly exist

By the shareholders’ resolution the manag-
ing directors are exchanged and the Articles
of Association are amended.

Providing inter alia for a new name and busi-
ness object.

Contains standard reps & warranties of the
shelf company provider (ownership of title,
free transferability of the shares, absence of
pledges and encumbrances, guarantee that
the company has not taken up any commer-
cial business and that the share capital was
paid in and is still at the disposition of the
company).

To be signed by the new managing direc-
tor(s) and filed with the commercial register
by the German notary.

The managing director(s) need to sign a so
called “instruction letter” (issued by a Ger-
man notary) informing them about their duty
to disclose certain information to the com-
mercial register if they cannot appear per-
sonally before a German notary

Form
e In writing

¢ Certified
¢ Apostilled

Notarized

Notarized

Notarized

Signed and
stamped by the
German notary

e Certified
¢ [Apostilled]*

In writing

Involved persons
New shareholder(s)

new shareholder(s)
Company secretary
US notary

Authority issuing the
apostil

e Authority issuing the
letter of good stand-
ing

e German notary
e Shelf company pro-
vider

German notary

e German notary
Shelf company
provider

¢ New shareholder(s)

German notary

e Managing director(s)

e German notary

e [US notary]*

e [Authority issuing the
apostil]*

e German notary
e New managing direc-
tor(s)

The documents highlited in green above above must be filed with the commercial register and are publicly

available.
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Annex 5

Duties and liability of members of the Board of Directors
Apart from being responsible to conduct the company’s business in the best interest of the

company, Board of Directors and each of its members do, inter alia, have the following du-
ties:

General Duties

\4 \4 v

Prepare and execute resolutions  Providing information and reporting Non-compete and non-
of the General Assembly to the Supervisory Board and estab- disclosure duties
lishing a monitoring system

Duties relating to finances of the company

\4 v v

sets up proper accounts in Prepare the annual financial Ensure that the company files
accordance with German GAAP statements tax returns timely and correctly

Duties relating to the protection of the share capital of the company

v \4 v

Confirm that the initial contri- Undertake all measures necessary Call a shareholders’ meeting in
butions of the shareholders to protect the share capital and case 50 % of the share capital

were made correctly and are at to prevent that the share capital is is lost

the disposition of the company paid back to the shareholders

Duties in case of insolvency of the company

\4 \4

Make sure that a petition for the opening of insol- Prevent certain payments in case of over-
vency proceedings in case of over-indebtedness or indebtedness or insolvency of the company
insolvency is filed timely and correctly in accordance

with statutory law
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Business judgement rule
German corporate law provides for a principle comparable to the anglo-american concept of

the business judgement rule based on which the personal liability of board members is ex-
cluded with regard to management decisions if certain conditions are met:

An exemption of personal liability based on the business judgement rule

|
may apply to does not apply to

Management decisions Compliance with statutory law (in particular:
corporate and capital market law) and the Arti-

cles of Association

if the management decision is

e deemed to be in the best interest of the
company;

¢ based on thoroughly collected informa-
tion; and

¢ made in good faith

Liability and sanctions

A breach of the aforementioned duties of board members may give rise to a claim for dam-
ages of the company against the board member and may justify a dismissal of the board
member for cause. In addition, non-compliance with certain duties may lead to further sanc-
tions, e.g. authorize the courts or governmental authorities to impose fines in order to enforce
compliance with statutory law. They may also provide for administrative and/or criminal
penalties. Furthermore, a conviction for certain crimes relating to breaches of the duties of the
board members (e.g. the duties relating to the insolvency of the company, fraud or embezzle-
ment) leads to a disqualification to exercise the office of a director.

Claim for damages
in favour of the

Dismissal from office

for cause

company

~ V'

Board member

Administrative fines Administrative / Disqualification
criminal penalties
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Annex 6
Duties and liability of members of the Supervisory Board

The main duty of the Supervisory Board and each of its members is the supervision and con-
trol of the management activities of the Board of Directors:

Supervision and control

if the conduct of business as if the business of the com-
such as well as individual pany is managed in an ap-
management decisions com- propriate and commercially
ply with legal requirements reasonable way

Includes supervision and control of decisions and activities of the Board of
Directors in the past and presence and a preventive control of future activi-
ties.

Duties may be intensified in situations where the company is confronted with
financial, commercial and/or legal problems.

Liability and sanctions

A breach of the aforementioned duties of members of the Supervisory Board may give rise to
a claim for damages of the company against the board member. In addition, non-compliance
with certain duties may lead to further sanctions, e.g. authorize the courts or governmental
authorities to impose fines in order to enforce compliance with statutory law. They may also
provide for administrative and/or criminal penalties.

Administrative fines Administrative /
criminal penalties

Supervisory Board member

Claim for damages
in favour of the

company
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Annex 7

Limitation of director pay in stock corporations

Apart from limiting directors’ pay as set out in section E/IIl/2 of the main text, the new law will

have further impacts as follows:

Increased rights and responsibilities of the Supervisory

Board

Supervisory Boards / its members
e will no longer be allowed to delegate the decision on di-
rector's remuneration to lower-ranking committees (e.g.
compensation committees);
will have more flexibility to reduce (variable or fixed) re-
muneration (and pension entitlements) if the company

faces a commercially diffcult period;

shall be (personally) liable for damages towards the
shareholders if director’s compensation is inflated.

In addition, a more comprehensive disclosure of director’s
compensation in the annual financial statements (including
any arrangements and payments made in connection with a

director’s exit) shall be required.

New right of shareholders to
(dis)approve directors’ remuneration

Shareholders in listed stock corporations
shall be granted a right approve or dis-
approve the remuneration package pro-
posed to directors by the Supervisory
Board. Such approval / disapproval shall,
however, not be binding or otherwise limit
the powers of the Supervisory Board.

D&O insurance

Listed companies acquiring D&O insur-
ance for their directors shall impose a

personal to their directors (at least 10 %
of damage caused by the directors but
no more than 1.5 times their annual
fixed remuneration).

New law

Cooling-off period

The practice of directors becoming members of the Supervi-
sory Board right after termination of their office as directors
shall be seized by introducing a cooling-off period of two
years. The cooling-off period shall help to avoid conflicts of
interest and to discover and review potential breached of
duties and omissions of former directors during the term of
their office.

The cooling-off period may be overruled by a resolution of
shareholders holding at least 25 % of the shares in the com-

pany.
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Annex 8

Setting up / acquiring a (shelf) Stock Corporation (AG) in Germany

l. Overview

The formation of a stock corporation requires notarization. The legal existence of the AG
starts with its registration with the commercial register. The steps necessary for the setting
up of an AG can be summarized as follows:

Preparation Notarization Application Registration
(1day-2 (1-1.5 hours) (15 min. — 2 (up to 3
weeks)* weeks)* weeks)
e Execution of PoA e Incorporation deed  For filing the application the Start of the legal
e Preparation of e AoA contributions of the share- existence of the AG
documents  relating holders must have been
to the founding made in full.

shareholder
e Drafting of incorpora-
tion documents

* depending on the time needed to provide original certified / apostilled documents (e.g. secretary of certifi-
cate, letter of good standing, application form etc.). PoA: Power of attorney; AoA: Articles of association.

The acquisition of shares in a shelf company does not require notarization. However, the
shareholders’ resolution relating to the amendment of the Articles of Association is subject
to notarization. As the shelf company does already legally exist it is operative immediately
provided that the share purchase agreement does not contain a clause pursuant to which the
share transfer is subject to the payment of the purchase price. The steps necessary for ac-
quiring a shelf company can be summarized as follows:

Preparation Notarization Application Registration
(1day-2 (1-1.5 hours) (15 min. — 2 (up to 3
weeks) weeks) weeks)
e Execution PoA e Shareholders’ e New AoA
e Preparation of docu- resolution e New members of the
ments relating to the o New AoA Board of Directors
new shareholder e SPA (in writing) e New members of the
e Drafting of acquisition Supervisory Board
documents
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Required information

Business

The name must (i) not be misleading, (ii) be distinctive from other companies and (iii) contain the
designation “Aktiengesellschaft’ or "AG”. If it is intended to use the company name as a trademark
or domain name at the same time, a (trademark and domain) research may be recommendable).

The seat of the company can be freely determined within Germany. When chosing the seat of the
company, tax issues (in particular: the municipal trade tax rates) may be considered.

The articles of association must contain a description of the company’s business and area of
activity (e.g. “the business object of the company is the purchase and sale of (...) and the perform-
ance of services related thereto”).

Each company is obliged to have a business address which is registered with the commercial register.

It is possible (not mandatory) to register a so called receiving agent, i.e. a person (private individual or
legal entity) which is entitled to receive documents and legal statements on behalf of the company.

An AG must have at least three private individuals (no legal entities) as members of the Supervi-
sory Board. The first members of the Supervisory Board can be appointed for a term until the end of
the first (short) business year. The following information must be provided to the commercial register
with regard to members of the Supervisory Board: name; (private) address; birthday date.

The founding shareholders must appoint an auditor (private individual or legal entity) who must be
qualified as a certified public accountant (Wirtschaftspriifer).

An AG can have one or more private individials (no legal entities) as members of the Board of Di-
rectors. The same information as for members of the Supervisory Board must be provided with regard
to each member of the Board of Directors.

If the company only has one director, the director automatically represents the company solely. If the
company has two or more directors, they can be granted either sole or joint representation power.
Directors can only be released from the so called “restriction of self-contracting” to the extent that they
can be entitled to enter into legal transactions on behalf of the company on the one and on behalf of a
third party on the other hand.

The registered share capital must amount to a minimum of EUR 50,000. When determining the regis-
tered share capital it should be noted that the share capital is subject to a specific protection under
German law. The share capital can be paid up either by contributions in cash or contributions in kind.
If contributions in kind (e.g. patents, real property or a business) are made, the contributed items and
the value they represent must be assessed by an auditor and stated in the articles of association.

Shares can be issued either as par value shares (with a nominal amount) or as non par value
shares (without a nominal amount) — the two forms of shares can not be mixed. The nominal value of
shares (in case of par value shares) / the value attributed to each share (in case of non par value
shares) must be at least EUR 1. Shares may further be issued as registered shares or bearer
shares (both forms can be combined). The company can (but does not mandatorily have to) issue
share certificates.

An AG can be set up by one or several shareholders who must be identified by their names and
addresses. If the founding shareholders are foreign companies, a (certified and apostilled) extract
from the commercial register (or similar documentation such as e.g. a secretary certificate and a
letter of good standing) confirming the legal existence of the company and the representation power of
its directors may be required.

The fiscal year must refer to a fixed period (e.g. the calendar year or December 1% to November 30
of the following calendar year etc.) as German law does not allow for a flexible calendar year (such as
e.g. the last weekend in December to the last weekend in December of the following calendar year).

The data highlightd in green above are registered with the commercial register and publicly available.
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If a new AG is set up the following standard documentation needs to be executed:

Document
Power of attorney
(“POA”)

Incorporation
deed

[Appointment of
first members of
Supervisory
Board]
[Appointment of
the first auditor]

Articles of
Association (AoA)

Appointment  of
first members of
Board of Directors

Notification

Application with
the commercial
register

* If signed in the US.

Remarks
Required only if the founders cannot appear
personally before a German notary.

In addition to the power of attorney the
following documents might be required:

e Secretary certificate(s) of the founding
shareholder(s) confirming that the per-
son(s) signing the power of attorney on
behalf of the founding shareholder(s)
have sufficient representation power

e Letter of good standing confirming that
the founding shareholder(s) have been
duly incorporated and do validly exist

The incorporation deed usually includes the

resolution of the founding shareholder(s) to

adopt the Articles of Association and to ap-
point the members of the Supervisory Board.

It further creates the obligation of the share-

holders vis-a-vis the company to pay in their

contributions.

If shareholders’ contributions are made in
kind further documentation is necessary.
Usually part of the incorporation deed.

Usually part of the incorporation deed.

The AoA must contain a catalogue of busi-
ness transactions subject to the approval
of the Supervisory Board.

Shareholders must provide a notification to
the company if they have taken over more
than 25 % of the shares in the company.

To be signed by the director(s) and filed with
the commercial register by the German no-
tary.

Form
e Certified
¢ [Apostilled]*

Notarized

Notarized

Notarized

Notarized

In writing

In writing

e Certified
¢ [Apostilled]*

Involved persons

e Founding
shareholder(s)

e [US notary]*

e [Authority issu-
ing the apostil]*

e German notary
e Founding
shareholder(s)

Founding share-
holders / their
representative(s)
based on PoA
Founding share-
holders / their
representative(s)
based on PoA
German notary

Supervisory Board

Founding share-

holders

e Founding
shareholders;
members of Su-
pervisory Board
and Board of Di-
rectors

e German notary

e [US notary]*

e [Authority issu-
ing the apostil]*

The documents set out above must be filed with the commercial register and are publicly available (if high-
lighted in green above). Eventually, further documents (such as e.g. a shareholders’ agreement, an as-
sessment of the value of contributions made by the founding shareholder(s) in case of contributions in kind

etc.) are required.
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If a shelf company is bought the following standard documentation needs to be executed:

Document

Power of attorney
(“PoA”) to amend
the Articles of As-
sociation

Shareholders’
resolution

Association
Share Purchase
Agreement

Change of mem-
bers of Board of
Directors

Notification

Application with
the commercial
register

* If signed in the US.

Remarks
Required if

e the shareholders’ resolution relating to
the amendment of the Articles of Asso-
ciation is passed by the new share-
holder(s) (and not by the shelf company
provider) and

e the new shareholder(s) cannot appear
personally before a German notary.

By the shareholders’ resolution the members
of the Supervisory Board are exchanged, a
new auditor is appointed and the Articles of
Association are amended.

Providing inter alia for a new name and busi-
ness object.

Contains standard reps & warranties of the
shelf company provider (ownership of title,
free transferability of the shares, absence of
pledges and encumbrances, guarantee that
the company has not taken up any commer-
cial business and that the share capital was
paid in and is still at the disposition of the
company).

Shareholders must provide a notification to
the company if they acquire more than 25 %
of the shares in the company.

To be signed by the new director(s) and filed
with the commercial register by the German
notary.

Form
e |n writing

Notarized

Notarized

In writing

In writing

In writing

e Certified
¢ [Apostilled]*

Involved persons
New shareholder(s)

e German notary

e Shelf company pro-
vider or new share-
holder(s)

German notary

e Shelf
provider
¢ New shareholder(s)

company

Supervisory Board

New shareholders

e New member(s) of
the Board of Direc-
tors

e German notary

e [US notary]*

e [Authority issuing the
apostil]*

The documents highlighted in green above must be filed with the commercial register and are publicly

available.
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Annex 9

Setting up / acquiring a (shelf) GmbH & Co. KG in Germany

l. Overview

Assuming that both, the GmbH and the KG are newly set up, the setting-up procedure can be
summarized as follow:

Preparation Notarization Application Registration
(1day—-2 (1-1.5 hours) (15 min. — 2 (up to 3
weeks)* weeks)* weeks)
e Execution of PoA * Incorporation deed  For filing the application of the e Start of the legal
¢ Preparation of e AoA GmbH existence of the
documents relating e Signing of the PA e at least 1/4 of the contribution GmbH
to the founding (in writing) for each share, but at least 50 e (usually) start of the
shareholder(s) and % of the share capital in the limited partnership)
limited partner(s) aggregate, must be paid in;
e Drafting of incorpora- e contributions in  kind the
tion documents contributions must be made in

full.

* depending on the time needed to provide original certified / apostilled documents (e.g. secretary of certifi-
cate, letter of good standing, application form etc.). PoA: Power of attorney; AoA: Articles of association; PA:
Partnership Agreement; MD: managing director.

A GmbH & Co. KG can also be acquired as an already legally existing shelf company in
which case formally two companies are acquired (a GmbH and a limited partnership).

Preparation Notarization Application Registration
(1day-2 (1-1.5 hours) (15 min. — 2 (up to 3
weeks) weeks) weeks)
e Execution PoA e Shareholders’ e New AoA
e Preparation of docu- resolution e New MD(s)
ments relating to the e New AoA ¢ New shareholder list
new shareholder(s) e SPA ¢ New limited partner(s)
and limited partner(s) Signing of the new
e Drafting of acquisition PA (in writing)
documents
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Required information

Relating to the limited liability company (GmbH)

The name must (i) not be misleading, (ii) be distinctive from other companies and (iii) contain the
designation "GmbH”. If it is intended to use the company name as a trademark or domain name at
the same time, a (trademark and domain) research may be recommendable.

The seat of the company can be freely determined within Germany. When chosing the seat of the
company, tax issues (in particular: the municipal trade tax rates) may be considered.

The business object of a GmbH being a general partner of a limited partnership usually comprises the
holding of investments in other entities in particular as general partner of the limited partnership.

Each company is obliged to have a business address which is registered with the commercial register.

It is possible (not mandatory) to register a so called receiving agent, i.e. a person (private individual or
legal entity) which is entitled to receive documents and legal statements on behalf of the company.

A GmbH can have one or more private individials (no legal entities) as managing directors. The
following information must be provided to the commercial register with regard to manading directors:

] name

J (private) address

. birthday date

If the company only has one managing director, the managing director automatically represents the
company solely. If the company has two or more managing directors, they can be granted either sole
or joint representation power. In addition, they can be released from the so called “restriction of self-
contracting” (preventing managing directors to enter into legal transactions on behalf of the company
on the one and on behalf of a third party or themselves on the other hand). A release from the restric-
tions of contracting on behalf of the company on the one and a third party on the other hand may
enable managing directors to act on behalf of several companies of the same group.

The registered share capital must amount to a minimum of EUR 25,000. When determining the regis-
tered share capital it should be noted that the share capital is subject to a specific protection under
German law. The share capital can be paid up either by contributions in cash or contributions in kind.
If contributions in kind (e.g. patents, real property or a business) are made, the contributed items and
the value they represent must be assessed by an auditor and stated in the articles of association.

The shares must have a nominal amount of at least EUR 1 and be divisible by 1. Each shareholder
can take over one or several shares.

A GmbH can be set up by one or several shareholders. If the shareholders are foreign companies, a
(certified and apostilled) extract from the commercial register (or similar documentation such as
e.g. a secretary certificate and a letter of good standing) confirming the legal existence of the com-
pany and the representation power of its directors may be required.

The fiscal year must refer to a fixed period (e.g. the calendar year or December 1% to November 30
of the following calendar year etc.) as German law does not allow for a flexible calendar year (such as
e.g. the last weekend in December to the last weekend in December of the following calendar year).
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Relating to the Limited Partnership (KG)

The name of a GmbH & Co. KG must include a reference indicating its legal form of a lim-
ited partnership with a limited liability company as general partner; accordingly, the name of
the company must include “GmbH & Co. KG”.

Unlike in case of limited liability companies, the registered seat of a partnership should
cover with the place of management of the partnership. If the partnership is managed from
outside Germany, German statutory law does, in principle, provide for that the partnership
ceases to exist as a "German partnership" and is dissolved. Accordingly, it should be made
sure that the management of the partnership is (at least mainly) acting at the German seat
of the partnership.

As above.
The limited partner(s) may freely choose the amount of its/their partnership interest; there is
no minimum amount provided for by law.

The KG needs to have at least one limited partner which can be a private individual or a
legal entity.

Usually, the GmbH is the sole general partner of the GmbH & Co. KG.

As above.

The data highlighted in green above above are registered with the commercial register and are publicly

available.
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lil. To Dos / Required Documents

If a GmbH & Co. KG is set up:

Document

Power of attorney
(“PoA”) for setting
up the GmbH & Co.
KG

Incorporation

deed

Articles of
Association
Shareholder list

Application with
the commercial
register

Instruction letter

Partnership
agreement
Application with
the commercial
register

* If signed in the US.

Remarks
Required only if the founders cannot appear
personally before a German notary

In addition to the power of attorney the
following documents might be required:

e Secretary certificate(s) of the founding
shareholder(s) confirming that the per-
son(s) signing the power of attorney on
behalf of the founding shareholder(s) have
sufficient representation power

e Letter of good standing confirming that
the founding shareholder(s) have been
duly incorporated and do validly exist

Form
e Certified
¢ [Apostilled]*

e Certified
e Apostilled

Documents required to set up the GmbH

The incorporation deed includes the resolu-
tion of the founding shareholder(s) to adopt
the Articles of Association and to appoint the
managing director(s) of the company

To be signed by the managing director(s)
and filed with the commercial register by the
German notary

The managing director(s) need to sign a so
called ‘“instruction letter” (issued by a Ger-
man notary) informing them about their duty
to disclose certain information to the com-
mercial register if they cannot appear per-
sonally before a German notary

Notarized

Notarized

Signed and
stamped by the
German notary
¢ Certified

¢ [Apostilled]*

In writing

Documents required to set up the KG

To be signed by the general partner (repre-
sented by its managing director(s))

In writing

e |Legalized
¢ [Apostilled]*
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Involved persons

e Founders

e [US notary]*

e [Authority  issuing
the apostil]*

e Founding share-
holder(s)

e Company secretary

e US notary

e Authority  issuing
the apostille

e Authority  issuing

the letter of good
standing

e German notary

Founding share-

holder(s)

German notary

German notary

Managing direc-

tor(s)

e German notary

e [Authority

[US notary]*
issuing
the apostil]*

e German notary

e Managing

direc-
tor(s)

Partners of the KG

Managing direc-

tor(s)

e German notary
e [US notary]*

[Authority
the apostil]*

issuing



“ TaylorWessing

The documents highlighted above must be filed with the commercial register and are publicly available (if

highlighted in green above).

If a shelf company is bought the following standard documentation needs to be executed:

Remarks
Required if the new shareholders cannot
appear personally before a German notary.

Document
Power of attorney
(“POA”)

In addition to the power of attorney the fol-
lowing documents might be required:

e Secretary certificate(s) of the founding
shareholder(s) confirming that the per-
son(s) signing the power of attorney on
behalf of the founding shareholder(s)
have sufficient representation power

e Letter of good standing confirming that
the founding shareholder(s) have been
duly incorporated and do validly exist

By the shareholders’ resolution the manag-

ing directors are exchanged and the Articles

of Association are amended.

Shareholders’
resolution for the
GmbH

Association
Partners’ resolu-
tion for the limited
liability company
New partnership
agreement

Share Purchase
Agreement (refer-
ring to the GmbH
and the limited

Providing inter alia for a new name and busi-
ness object.

By the partners’ resolution the partnership
agreement is amended.

Providing inter alia for a new name and busi-
ness object.

Contains standard reps & warranties of the
shelf company provider (ownership of title,
free transferability of the shares / partnership
interests, absence of pledges and encum-
brances, guarantee that the company has
not taken up any commercial business and
that the share capital was paid in and is still
at the disposition of the company).

Shareholder list

AVJJICEUT R G To be signed by the new managing direc-
LGNl [ IR tor(s) of the GmbH and filed with the com-
register mercial register by the German notary.

partnership)

Instruction letter The managing director(s) need to sign a so
called ‘“instruction letter” (issued by a Ger-
man notary) informing them about their duty
to disclose certain information to the com-
mercial register if they cannot appear per-

sonally before a German notary

* If signed in the US.

Form
In writing

o Certified
e Apostilled

Notarized

Notarized

In writing

In writing

Notarized

Signed and
stamped by the
German notary
e Certified

¢ [Apostilled]*

In writing

Involved persons

New

share-

holder(s)

Founding
shareholder(s)
Company secre-
tary

e US notary
e Authority issuing

the apostil
Authority issuing
the letter of
good standing

e German notary

Shelf company
provider or its
representatives
(authorized by
PoA)

German notary

Partners

Partners

German notary

e Shelf company
provider

e New share-
holder(s) and
limited part-
ner(s)

German notary

Managing direc-
tor(s)

German notary
[US notary]*
[Authority  issu-
ing the apostil]*
German notary
New managing
director(s)

The documents highlighted above must be filed with the commercial register and are publicly available (if

highlighted in green above).
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Annex 10

Mandatory indications on business letters (including e-mails) and internet sites

Pursuant to statutory law, the following data must be reflected in business letters (including
any non oral messages relating to business activities such as, in particular e-mails and faxes)
which are addressed to one specific third party or a number of specific third parties:

GmbH and AG

GmbH & Co. KG

Autonomous
branch (if the main
company is a lim-
ited liability com-
pany)

full company name (as registered with the commercial register);

legal form of the company;

seat of the company;

competent local court (commercial register) and company number;

name(s) of the managing director(s) (GmbH) / members of the Board of Directors
and identification of the chairman of the Board of Directors (AG);

name of the chairman of the advisory board (GmbH - if applicable) / of the Supervi-
sory Board (AG).

full company name of the limited partnership;

legal form of the limited partnership;

seat of the limited partnership;

competent local court (commercial register) and company number of the limited
partnership

legal form of the general partner;

seat of the general partner;

competent local court (commercial register) and company number of the general
partner.

competent local court (commercial register) and company number of the German
branch;

full company name of the main company;

legal form of the main company;

seat of the main company;

competent local court (commercial register) and company number of the main com-
pany (if available);

name(s) of the managing director(s) of the main company;

name of the chairman of the advisory board of the main company (if applicable);
indication that the branch is in liquidation and names of the liquidators (if applicable).

In case of non-compliance a fine up to EUR 5,000 may be imposed by the competent local
court. Non-compliance may further lead to claims for damages of third parties.

The following data need to be published on the internet site (at least in the impressum) of
corporations (e.g. a GmbH):

e full company name (as registered with the commercial register);
¢ legal form of the company;

¢ seat of the company;

¢ business address of the company;

e competent local court (commercial register) and company number;
e name(s) of the managing director(s);

e indication that the company is in liquidation (if applicable).

In case of non-compliance a fine up to EUR 50,000 may be imposed. Non-compliance may
further lead to claims for damages of third parties.
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Annex 11

Overview Deutsche Borse stock market (2009)

l. Markets, listing segments and listing rules

In Europe, there are two legally defined ways to accede capital market:

Markets regulated by
the stock exchanges themselves

EU-regulated markets

Markets regulated by the stock are only to some
extent governed EU-law.

EU-regulated markets are, to a large extent,

governed by

e EU-Directives into German
national law) and

e EU-Regulations (directly applicable without
further implementation into national law)

(implemented

Via Deutsche Borse, issuers and investors can have access to both markets:

1]

“Regulated Unofficial Market
(Open Market)

,Regulated Market*

Comprising the listing segments: Comprising the listing segments

* Prime Standard and .
e General Standard °

Entry Standard and
First Quotation Board

Listing rules are mainly governed by: Listing rules are mainly governed by:

EU-law (pls. see above)

German Stock Exchange Act (Bdrsengesetz)
Stock Exchange Admission Regulation
(Bdrsenzulassungsverordnung)

German Securities Trading Act (Wertpapier-
handelsgesetz; WpHG)

German Securities Trading Reporting and
Insider List Ordinance (Weripapierhandels-
und Insiderverzeichnisverordnung)

Exchange Rules for the Frankfurt Stock
Echange (Borsenordnung der Frankfurter
Wertpapierbérse)

German Securities Prospectus Act (Wertpa-
pierprospektgesetz)

EU-law (fo some extent; pls. see above)
German Stock Exchange Act (Bdrsengesetz)
German Securities Trading Act (only with
regard to insider trading and market abuse)
General Terms and Conditions fort he Re-
gulated Unofficial Market on the Frankfurt
Stock Echange (Allgemeine Geschéftsbedin-
gungen fir den Freiverkehr an der Frankfurter
Wertpapierbdrse)

German Securities Prospectus Act (only in
case of public offering)

In addition, Real Estate Investment Trusts (,REITs") whose shares have been listed in the General Standard
or Prime Standard or included in the Open Market or Entry Standard may acceed a specific REITs segment
(.Deutsche Bérse REITs seament®).
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Il Transaction types

When acceeding the capital market, companies can choose between different types of trans-
actions (irrespective of the market segment they intend to select). For some transaction types

a prospectus is required.

Initial Public Offering
(IPO)

In an IPO shares are offered
to private and/or institutional
investors. When a company
offers shares for the first time,
tie offer is called an IPO.

Once a company is listed and
intends to make a further
public offering, the transaction
is called a seasoned equity
offering (SEO).

In case of an IPO an ap-
proved prospectus is re-
quired by the Federal Finan-
cial Supervisory  Authority
(Bundesanstalt fir Finanzauf-
sicht; BaFin).

Private Placement
(PP)

A PP involves offering shares
to a selected base of institu-

tional investors.

In case of a PP no approved
prospectus is required for a
placement within the Regu-
lated Unofficial Market (First
Quotation Board and Entry
Standard); it is sufficient to
provide an issuer data form.

A prospectus is, however,
required for the purpose of
listing shares ot certificates
representing shares in the
Regulated Market (Prime
Standard or General Stan-
dard).

Admission / inclusion
without public offer

For inclusion without public offer
within the Regulated Unofficial
Market no approved prospectus
is required; an issuer data form
is sufficient.

In the Regulated Market a
prospectus for admission
purposes is, in general, manda-
tory.

The law applicable to the prospectus (mainly: the EC-Prospectus Regulation and further EC-
Regulations as well as the German Securities Prospectus Act) provides for a minimum con-
tent of the prospectus, language requirements, requirements relating to the accounting
standard of issuers applying to the Regulated Market and the Regulated Unofficial Market.

The issuer data form is not an offering circular but only an information paper on the issuer
to be provided to Deutsche Bdérse; unlike the prospectus it is not published.

Doing Business and Investing in Germany
October 2009
- 100-



“ TaylorWessing

L. Admission requirements
1. Regulated Market (General and Prime Standard)

Requirements

Approved prospectus Required
Accounting standards e EU issuers preparing consolidated financial statements (“FS”):
IAS/IFRS

e Non-EU issuers preparing consolidated FS: IAS/IFRS or
equivalent standards (US-GAAP, Canadian GAAP and Japa-
nese GAAP)

Reporting history The company must have existed as an enterprise for at least 3
years; the issuer must, however, not have existed in its current legal
setup (e.g. as a stock corporation) for this period. Exemptions are
possible (assessed by the Management Board of Deutsche Bérse
on a case-by case-basis).

Furthermore, the issuer must have published its financial state-
ments for the last three financial years in accordance with appli-

cable law.
Minimum issuing volume 10,000 shares
Minimum market capitalization EUR 1.25 million
Initial free float Minimum of 25 %

Exemptions possible
Free transferability of securities Required

Applicant Issuer together with a German bank or a financial services insti-
tution admitted to participate in stock exchange trading on a Ger-
man securities exchange (minimum equity capital of EUR
730,000.00).

If certificates representing shares are to be issued, the depositary
needs to sign the listing application as well.
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2. Regulated Unofficial Market
Requirements First Quotation Board Entry Standard
Approved prospectus Required in case of a public offer

Prospectus accounting standards e EU issuers preparing consolidated financial statements (“FS”):
(if a prospectus is required) IAS/IFRS

e Non-EU issuers preparing consolidated FS: IAS/IFRS or
equivalent standards (US-GAAP, Canadian GAAP and Japa-
nese GAAP)

Issuer data form Required if securities are not BEEIe[VIETo M1l ol o] (o 1] o L=Yed (FESMISIEAV] o
traded on a domestic or Wyl
foreign organized market or
no prospectus is submitted

Audited consolidated financial - Required

statements including a consoli-

dated management report

Reporting and accounting stan- - National GAAP or IAS/IFRS
dards

Orderly stock exchange trading At least 30 initial shareholders

Minimum share capital EUR 250,000

Applicant Required at all times

Deutsche Borse Listing Partner -
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V. Follow-up duties

Regulated Market

Regulated Unofficial Market
Entry Standard First Quotation Board

Prime Standard General Standard

¢ Quarterly reports

e Company news
English language

e Company calendar on
internet

e At least one analysts
conference/year

in

e Annual financial report (within 4 months after
the end of the reporting period)

¢ Half-yearly financial report (within 2 months
after the reporting period)

e Management interim statements (required in
the period between 10 weeks before and 6
weeks after the first and second half of the
business year)

¢ Publication language: German (for German
issuers) / English (for international issuers)

e Accounting standards: |IAS/IFRS or equivalent
(US-Gaap, Canadian Gaap and Japanese
GAAP)

¢ Ad hoc disclosure required

¢ Disclosure of directors’ dealings

¢ Publication of voting rights notifications
(within 3 trading days)

e Corporate governance (German issuers: each
year; explanation required if not complied with)

¢ Annual information update

¢ Insider trading rules
e Market abuse rules

More information can be found here:

http://deutsche-

boerse.com/dbag/dispatch/de/binary/gdb content pool/imported files/public files/10 _downloads/33 going b

¢ Publication of annual
financial statements
(within 6 months after
the end of the reporting
period)

¢ Publication of interim
reports (within 3 months
after the end of the re-
porting period)

¢ Publication language:
German (for German
issuers) / English (for
international issuers)

e Accounting standards
o In reports: National

GAAP or IAS/IFRS

o In prospectus (if re-
quired): IAS/IFRS or

equivalent (US-
(CEEToR Canadian
Gaap and Japanese
GAAP)
¢ Quasi ad hoc disclo-
sure required
e Corporate profile
quired
e Corporate
required
e Applicant monitoring
follow-up obligations
required

re-

calendar

eing public/10 products/055 listing guide/Listing Guide.pdf
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Annex 12
Overview various forms of Mezzanine Capital

l. General information

The various forms of Mezzanine Capital differ with regard to

e duration of the capital commitment
e loss-sharing
e conditions of compensation

The following overview can be given with regard to potential forms of Mezzanine Capital. With
regard to their classification as debt or equity in the balance sheet, variations may occur due
to different accounting rules.

Form Duration Loss sharing Compensation Balance sheet Taxable
in years debt

Subordinate 3-10 No Fix Yes
Loan but subordina-
tion
Silent 5-10 No Fix and variable or equity, Yes
partnership but subordina- (depending on (depending
(typical) tion profit) on the
agreement)
Participation 5-10 No Fix or variable Generally Equity in Yes, if no
right (Ge- but subordina- debt case of sub- sharing of
nussschein) tion ordination liquidation
and loss profits
sharing
Convertible 5-10 before conver- Fix and conver- Equity after conversion Before
bonds sion: subordina- sion rights conversion
tion
after conversion:
yes
Silent 5-10 yes Fix and/or vari- Equity No
partnership able (depending
(atypical) on profit)
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Il. Example: silent partnership

One of the standard forms of Mezzanine Capital used in Germany is the silent partnership
which is frequently used in the context of public funding.

In a silent partnership the silent partner is granted a profit share in exchange for a capital
contribution. Depending on the conditions of the silent partnership agreement with regard to

the silent partner’s influence in the management and risk exposure, the silent partnership can
be designed as a typical or as an atypical silent partnership:

Typical silent partnership Atypical silent partnership

Influence in management

contribution Loss sharing
Company Silent partner Company Silent partner
— contribution
G
profit share —]
Extraordinary return
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Annex 13

Overview Incentives

Incentives
Investment incentive packages Operational incentive packages
Cash incentives Interest-reduced Public Labour related R&D related
loans quarantees
Investment KfW** loans State Recruitment Grants
grant

Investment State develop- Combined State / Training Loans
allowance* ment bank loans Federal

Wage Silent / direct
subsidies partnership

* only available for investments in Eastern Germany.

** the KfW banking group (Kreditanstalt fiir Wiederaufbau) is the nationally operating bank of the Federal
Republic of Germany offering a number of different financing tools (e.g. promotional loan programs, mezza-
nine financing and private equity). The KfW is usually contacted via the applicant’s private bank.

More information can be found here:

e http://www.gtai.com/homepage/investment-guide-to-germany/incentives-programs/
e www.kfw.de
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Annex 14

Overview of tax agreements entered into between Germany and the United States

Date

December 8, 2008

June 4, 2008

June 1%, 2006

June 1%, 2006

December 21, 2000

August 29, 1989

Title of Agreement

Memorandum of Understanding Between The Competent Authorities of The
Federal Republic of Germany and The United States of America

Convention between the Federal Republic of Germany and the United States of
America for the Avoidance of Double Taxation and the Prevention of Fiscal Eva-
sion with respect to Taxes on Income and Capital and to certain other Taxes

Joint Declaration by the Federal Republic of Germany and the United States of
America on the Occasion of the Signing on 1 June 2006 of the Protocol Amend-
ing the Convention between the Federal Republic of Germany and the United
States of America for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with respect to Taxes on Income and Capital and to Certain Other
Taxes signed on 29th August 1989

Protocol amending the Convention between the Federal Republic of Germany
and the United States of America for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with respect to Taxes on Income and Capital and

to certain other Taxes signed on 29th August 1989

Revision of the Convention between the Federal Republic of Germany and the
United States of America for the Avoidance of Double Taxation with respect to
Taxes on inheritance and gift

Convention between the Federal Republic of Germany and the United States of
America for the Avoidance of Double Taxation and the Prevention of Fiscal Eva-
sion with respect to Taxes on Income and Capital and to Certain Other Taxes
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Annex 15
Determination of trade tax and overall taxburden — example
. Determination of trade tax
1. Summary trade tax system (for corporations and partnerships)
The applicable trade tax rate depends on two criteria:
Tax assessment rate Municipal collection rate
(= standard trade tax base rate pursuant to the (= trade tax collection rated provided for bye
German trade tax code) ach municipality individually)
amounting to 3.5 % of the annual taxable earn- at least 200 % up to an unlimited percentage of
ings for corporations, partnerships and other the tax assessment rate. The average municipal
business operations. collection rate is approximately 400 %.

No solidarity surcharge is imposed on trade tax.

2. Calculation of trade tax burden - example:

Company A with annual taxable earnings of EUR 1,000,000 is seated in the municipality of X.
X has a municipal collection rate of 400 percent.

Step 1: Step 2:
The trade tax base amount of A is: The trade tax base amount of EUR 35,000 is
multiplied with the municipal collection rate of
1,000,000 multiplied with the base rate of 3.5 % 400 % leading to a trade tax burden of EUR
(= EUR 35,000). 140,000.
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Il. Determination of of overall tax burden
Example:

Company A with annual taxable earnings of EUR 1,000,000 is seated in the municipality of X. X has a munici-
pal collection rate of 400 percent.

Corporation Partnership

Company Level (“Level I”)

Taxable Income — Level | 1,000,000 EUR 1,000,000 EUR

Trade Tax — 140,000 EUR — 140,000 EUR
Corporate income tax - 150,000 EUR
Solidarity surcharge - 8,250 EUR
Net income =701,750 EUR = 860,000 EUR
in case of distribution of divi- if no distribu- withdrawal of full retention
dends: tion of divi- profits
dends
(full retention)
individuals hold individuals

shares in corpo-  hold shares in

ration as busi- corporations
ness assets as private
(partial income assets
rule) (final with-
holding tax)
! I ! ! !

Shareholder / Partner Level (“Level II”’)

Taxable Income — Level II 701,750 EUR | 701,750 EUR — 1,000,000 EUR 1,000,000 EUR

Tax-exempt — 280,700 EUR

Income tax - 176,841 EUR - 175,437 — 420,000 EUR — 282,500 EUR
EUR

Trade tax payments to be + 133,000 EUR + 133,000 EUR

set off against personal

income tax

Solidarity surcharge - 9,726 EUR - 9,649 EUR — 15,785 EUR - 8,223 EUR

Net pay =515,183 EUR = 516,664 - = 557,215 EUR =702,277 EUR
EUR

Overall tax burden
(trade tax, income tax, 48.48 % 48.33 % 29.83 % 44.27 % 29,77 %

solidarity surcharge)
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Annex 16

Comparison of international taxation of companies (2008) in percentage

Bulgaria

Cyprus

Ireland

Latvia

Lithuania

Romania

Poland

Slovakia

Switzerland (Zurich)

Estonia

Czech Republic

Hungary

Slovenia

Denmark

Greece

Austria

Netherlands

Finland

Portugal

Norway

Sweden

United Kingdom

Luxembourg

Germany

Spain

Italy

Canada (Ontario)

Belgium

France

Malta
USA (New York)

Japan

Source: German Federal Ministry of Finance.
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Annex 17
Determination of Real Property Tax Burden — Example

. Summary real property tax system

The real property tax burden is calculated by multiplying

the assessed value of the

real property

is determined by the tax au-
thorities in accordance with
the German Assessment

the real property tax rate

depends on the type of real
property (e.g. the rate for
property used for [semi-]
detached houses with a value

the municipal collection rate

as in case of trade tax (indi-
vidual) municipal collection
rates apply to real property
“A” and “B”.

Code (Bewertungsgesetz).
of up to EUR 60,000 is 0.26
%; for all remaining property
including commercially used
property the rate is 0.35 %.

L. Calculation of real property tax burden - example:

Real property tax burden for a commercial building with an assessed value of EUR 1,000,000in a municipality
with a real property tax “B” collection rate of 350 %.

Assessed value EUR 1,000,000

x basic real property tax rate X 0.35 %
x municipal collection rate “B” X 350 %
= Real property tax burden =EUR 12,250
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Annex 18

Comparison of European VAT rates (2008) in percentage

Luxembourg

United Kingdom

Cyprus
Spain
Estonia
Latvia
Lithuania
Malta
Germany 19
Greece 19
Netherlands 19
Romania 19
Slovakia 19
Czech Republic 19
France 19,6
Bulgaria 20
Italy 20
Austria 20
Portugal 20
Slovenia 20
Hungary 20
Belgium P 21
Ireland P 21,5
Finland P 22
Poland P 22

Denmark

25
25

25 30

Sweden

Source: German Federal Ministry of Finance.

The VAT-rates of the UK (usually being 17.5 %) were reduced by 2.5 % until December 31, 2009 as a part of
the UK economic stimulus plan.
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Annex 19

Concept of VAT — Example

Example:

Company A supplies to company B merchandise with a value of EUR 100 plus EUR 19 VAT (19
% of EUR 100). A pays EUR 19 VAT to the tax authority whereas B applies for input VAT deduc-
tion in the same amount towards the tax authority.

If B sells the merchandise for EUR 140 Euro plus EUR 26.60 VAT (19 % of EUR 140) to com-
pany C, B is obliged to pay EUR 26,60 VAT to the tax authority whereas C may apply for input
VAT deduction in the same amount.

If C sells the merchandise for EUR 200 plus EUR 38 Euro VAT (19 % of EUR 200) to a final con-
sumer, C must pay VAT in the amount of EUR 38 Euro to the tax authority. This amount re-
mains finally with the tax authority.

Merchandise Merchandise Merchandise
A _— B > C —> Final
+— < <+— consumer
EUR 100 + EUR 19 VAT EUR 140 + EUR 26.60 VAT EUR 200 + EUR 38 VAT
- EUR 19 VAT - EUR 26.60 VAT
input VAT deduction input VAT deduction
EUR 19 VAT EUR 26.60 VAT EUR 38 VAT
l v l
Tax authority
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Annex 20

Provisions typically contained in service agreements with managing directors

Start date

Term

(in case of a fixed
term contract)
Termination
Managing author-
ity and power of
representation
Business transac-
tions requiring
prior consent of

the shareholders’
meeting

Office Time / side
activities

Non-compete

Remuneration

Vacation

Confidentiality

and return of
documents
Incapacity for
work

Intellectual Prop-

erty (IP) rights

Fixed term contracts are quite usual in practice. It should, however, be considered that
fixed term contracts can only be prematurely terminated for cause and are, in particu-
lar, not automatically terminated in case of removal of the managing director
from office (unless this is explicitly provided for in the service agreement).

If the company only has one managing director, the managing director automatically
represents the company solely. If the company has two or more managing directors,
they can be granted either sole or joint representation power.

Service agreements frequently contain a catalogue of business transactions subject
to prior approval of the shareholders. Such internal restrictions do, however, only
affect the relationship between the managing director and the company. In case
of breach the managing director can be held liable by the company. Business trans-
actions subject to the catalogue but performed without prior approval are, neverthe-
less, binding for the company towards the contracting partner unless the contracting
partner was aware of the catalogue and the breach.

Managing directors are, in principle, obliged to invest their full time and to dedicate
their whole working capacity, professional skills and experience exclusively to the
company and to be available for the company at any time. They may, however, be
allowed to have side activities which usually are specified in the service agreement or
made subject to prior approval of the shareholders.

Whereas managing directors are obliged not to perform any activites competing with
the company during the term of their office, a specific agreement is necessary for a
post-contractual non-compete (often combined with a non-sollicit obligation). Post-
contractual non competes are possible but subject to some limitations with regard to

e the prohibited competitive activity
¢ the territory within which the competitive activity is prohibited and
e the term of the post-contractual non-compete

Managing directors subject to a post-contractual non compete are further entitled to a
compensation of at least 50 % of their last annual contractual benefits for the term of
the non compete.

Remuneration of managing directors frequently contains fixed and variable elements
(in particular performance related bonuses). Furthermore, provisions relating to com-
pany cars and travel expenses are frequently part of remuneration provisions.

Statutory law does not provide for a right of managing directors for a minimum of
anunal vacation; usually, annual vacation of 20 to 30 working days is, however,
agreed on in the service agreement.

Managing directors are subject to a confidentiality duty with regard to business and
trade secrets of the company by law. However, service agreements often contain
more precise (and/or extensive) provisions with regard to confidentiality and return of
documents.

Statutory law provides for that managing directors are entitled to continue to receive
payment if they are prevented from exercising their office for a period of not more than
a few days.

Managing directors are usually obliged to transfer to the company the exclusive and
unlimited right of use and exploitation of all IP rights created by them during the term
of their office.
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Annex 21

Provisions typically contained in employment agreements

Name and address of the
parties

Start date

Term
(in case of a fixed term contract)

Place of work
Job description

Remuneration

Working time

Annual vacation

Notice period in case of ter-
mination

Reference to collective bar-
gaining agreements, shop
agreements or any other gen-

eral rules applicable to the
employment  relationship  (if
any).

If the employee has not been employed by the same employer previously
(which should be checked first), a term of up to 2 years can be agreed
without any justification of the limitation of term. If an employee has been
employed before (e.g. seasonal work), or it is intended that the duration
shall exceed 2 years (e.g. for the substitution of employees in parental or
maternity leave) the reason to use a fixed term contract needs to be
specified. In case of non-compliance with these provisions the employee
will be considered as a permanent employee from the very beginning of
his contract.

Composition and amounts of remuneration, including any supplements
and bonuses and the date on which they will be paid.

Under German law the normal working day is 8 hours, up to a maximum
of 10 hours provided that an average of 8 hours is not exceeded during a
period of 6 months or of 24 weeks. However, collective agreements or
the employment contract typically provide for reduced working hours,
between 35 and 40 hours per week.

Extra hours worked must be compensated by allocation of additional
time off. Overtime bonuses are only mandatory if provided for in individ-
ual or collective labor agreements.

The legal minimum vacation is 20 working days p.a. after completing six
months of service, based on a 5 day working week. Collective agree-
ments or the employment contract may increase these entitlements, typi-
cally up to 30 days per year. The number of statutory holidays varies from
region to region, from between 9 to 13 days.

The statutory minimum is 2 weeks within the probationary period (usu-
ally 6 months) following 4 weeks, calculated to the 15th day of the month
or the end of the month. For subsequent years with the same employer
and after the employee’s 25th birthday, increased notice periods apply
in stages, up to a maximum of 7 months’ notice after 20 years of ser-
vice. Service periods of the employee prior to his 25th birthday are not
counted as years of service for this calculation.
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Social Security contributions (July 2009)

Annex 22

Components in % of gross salary Employer’s / employee’s share of contribution

Pension Insurance (19.9 %) Employer: 9.95 %
Health Insurance (14.9 %) Employer: 7.3 %
Unemployment Insurance (2.8 %) Employer: 1.4 %
Nursing Care Insurance (1.95 %) Employer: 0.975 %
Accident insurance (1.8 %) Employer: 1.28 %

* Childless employees pay an extra 0.25 % on top of their contribution.
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Annex 23
National patent examination and grant procedure in Germany

The patent examination and grant procedure can be roughly divided in the following steps:

Step 1:

Application

Filing of the application along
with the patent documentation
and transfer of application fee

(EUR 60) — Priority

Step 2:

Preliminary examina-
tion

The documentation filed is re-
viewed with regard to compliance
with formal requirements.

Step 3:

Publication of the
application

The patent application is
published in the DPMA data-
base only after a period of 18
months.

The request for examination must be filed within a maximum period 7 years upon application of the
patent. However, annual fees must be paid as from the 3 year upon application in order to maintain
the application (and the priority related thereto). A separate research request may be filed before the
examination of the application in order to be informed about the documents which might be relevant to
assess the patentability of the invention.

Step 4:

Request for exami-
nation

In order to get a patent, an
application for examination must
be filed along with an examina-
tion fee (EUR 350). The applied
patent is then examined by the
DPMA.

Step 5:

Examination
ports

re-

Once a request for examina-
tion is filed, the DPMA exam-
ines whether the patentability
criteria are fulfilled and a
patent can be granted. If the
requirements are met, a pat-
ent is granted. If the re-
quirements are not met, an
examination report is issued
giving the applicant the oppor-
tunity to amend defaults
within the scope of claims
filed as part of the application.

Step 6:
Granting of the
patent

Upon (successfull) examina-
tion / amendment the patent
can be granted. Granting of a
patent is, again, published in
the DMPA database.

The granting of patents can be opposed to within a term of three months upon publication of grant. If
no (successful) opposition is filed, the patent becomes provides full protection as from the date of the
application for a period of 20 years. If the opposition is successful, the applicant may appeal to the

Federal Patent Court.
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Annex 24

European patent examination and grant procedure

Step 1:

Application

A European patent application
consists of a request for the
grant of a European patent, a
description of the invention,
one or more claims, any
drawings referred to in the
description or claims, an
abstract and must satisfy the
requirements laid down in the
Implementing Regulations.
Furhtermore, the necessary

Step 2:

formalities exami-
nation and search
report preparation

The EPO reviews whether the
application meets all the for-
mal requirements and pre-
pares a search report listing
documents relevant to state of
the art concerning the appli-
cation. This report is sent to
the applicant together with an
opinion on whether the appli-
cation and the invention to
which it relates seem to meet
the requirements of the EPC.

Step 3:

substantive exami-
nation

the EPO, at the applicant's
request, investigates whether
the invention meets the re-
quirements of the EPC and
can therefore lead to the
grant of a European patent.
Otherwise the application will
be refused by the examina-
tion division.The application
may be withdrawn by the
applicant at any time.

fees must be paid — Priority

Apart from the examination and granting procedure, there may be further proceedings such as:

Opposition proceedings...

...can take place if an opposition is filed within
nine months of publication of the grant of the
European patent. Oppositions can be filed, for
example, on the grounds that an invention is not
patentable under the EPC, that it does not dis-
close the invention clearly and completely so
that a person skilled in the art could carry it out, or
that the subject-matter of the European patent
extends beyond the content of the application
as filed. At this stage, revocation or limitation
proceedings, initiated by the patent proprietor
himself, may take place.

More information can be found here: www.epo.org.

Appeal proceedings...

. constitute the judicial procedure in
proceedings before the EPO which may
take place even before the patent is
granted. Appeals may be filed against
decisions taken in particular by the
examining divisions and the opposi-
tion divisions which adversely affect
the appellant, e.g. refusal of a patent
application, revocation of a patent in
oppsition proceedings or rejection of an
opposition. Decisions on appeals are
taken by the independent EPO boards
of appeal. In certain limited cases it may
be possible to file a petition for review
by the Enlarged Board of Appeal.
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Annex 25
Typical issues in connection with International Agreements
l. Choice of law
The applicable law is determined
if a choice of law is agreed on if no choice of law is agreed on
by the contracting parties by the rules governing conflicts of law
Choice of law agreements usually are subject to Harmonized EU-law:

certain requirements:
e Rome Convention dated 1980 (until December

e the agreement must be explicit or at least 17, 2009)
clearly result from the circumstances (the safest e Rome-l Regulation (as from December 17,
solution is an agreement in writing); 2009)*

e if provided for in General Terms and Conditions
(“GTC”) the GTC must be validly linked to the
agreement.

The scope of choice of law agreements
is limited: Choice of law agreements

apply to do not apply to
Contractual rights ¢ Transfer of title
and duties ¢ Intellectual property
rights

e QOverriding mandatory
rules of the forum state
(e.g. unfair competition
law) and of foreign states
(highly controversial)

Particularities / limitations may also arise from man-
datory law protecting consumers or employees
or from provisions relating to specific areas (such
as e.g. public transport, insurances etc.)

* not applicable for Denmark.

The text of the Rome Convention can be found here:
° http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:41998A0126(02):EN:HTML
The text of the Rome-l Regulation can be found here:
° http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:177:0006:0016:EN:PDF
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Il Referring to model laws and model regulations
1. Convention on the International Sale of Goods
When agreeing on the law applicable to agreements on the sale of goods in situations where

the contracting parties are resident in different states, it should be considered to opt for the
Convention on the International Sale of Goods (“CISG”).

CISG applies automatically
(if not explicitly excluded)

if each of the contracting parties are if the the rules governing conflicts of
resident in a CISG-member state law lead to the application of the law
(such as e.g. the United States and of a CISG-member state
Germany)
More information about the CISG-member states can be found here:

http://www.cisg.law.pace.edu/cisg/countries/cntries.html.

When agreeing on (or not excluding) CISG, it should be considered that the scope of the
CSIG-provisions is limited.

CISG does only cover core provi-
sions of sales agreements such as

Conclusion Duties and obligations of Rights of the contracting
of the agreement the contracting parties parties in case of breach

e Seller: duty to supply the
sold goods

e Buyer: duty to pay the
purchase price

CISG does not cover (inter alia)

Validity of the agreement or Effect the agreement may Liability of the seller for death
any of its provisions have on the property of the or personal injury caused
sold goods by the sold goods to any
person

Issues not covered by CISG are subject to the applicable national law which may be agreed on by the
parties within the limits set forth in sec. | above.

Doing Business and Investing in Germany
October 2009
- 120-



“ TaylorWessing

Furthermore, CISG is only applicable to sales of goods.

of goods bought for personal, family or
household use, unless the seller, at any
time before or at the conclusion of the

contract, neither knew nor ought to have

on execution or other-

known that the goods were bought for by auction wise by authority of law:

any such use ’
CISG is, in particular, not applicable to sales

of stocks, shares, investment of ships, vessels, hover- of electricity
securities, negotiable instruments craft or aircraft

or money

Depending on the position of the contracting party, CISG can — in spite of its limited scope - be
more attractive e.g. with regard to liability of the seller.

More information about CISG can be found here:
. http://www.uncitral.org/pdf/english/texts/sales/cisq/CISG.pdf
° http://www.cisg.law.pace.edu/

2. INCOTERMS

INCOTERMS (developed by the International Chamber of Commerce) are frequently agreed
on in International Agreements. They provide a system of 13 clauses containing rules which
party shall be obliged to provide the documents relating to the sold goods and their transport,
bear custom fees, organize the necessary insurance agreements, examine the goods and
take care of packaging.

The content of INCOTERMS can be divided in three main areas

Payment of freight charges Allocation of risks relating to Duties relating to the accomplish-
the transport of goods ment of business transactions

The current INCOTERMS (INCOTERMS 2000) contain the following clauses:

EXW Ex Works

FCA Free Carrier (to named place of destination)
FAS Free along ship

FOB Free on board

CFR Cost and freight

CIF Cost, insurance and freight

CPT Carriage paid to (named place of destination)
CIP Carriage and insurance paid to (named place of destination)
DAF Delivered at frontier

DES Delivered ex ship

DEQ Delivered ex quay

DDU Delivered duty unpaid

DDP Delivered duty paid
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Depending on which INCOTERMS are agreed on, the duties of seller and buyer are deter-
mined as follows:

Seller Carrier Border Port Port Customs Buyer
(charging) (decharging)

EXW

FCA

FAS

FOB

CFR

recommended recommended
CIF

CPT

recommended
CiP

DAF

DES

DEQ

DDU

DDP

Risk borne by Seller

I Cost borne by Seller

Duty of Seller to insure goods

Risk borne by Buyer
== ==  Cost borne by Buyer
More information can be found here: http://www.iccwbo.org/incoterms/id3040/index.html.
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L. Handling of General Terms and Conditions (GTC)

Choice of law and venue clauses — as well as other terms relating e.g. to supply conditions,
conditions of payment, liability and guarantees — can be made part of GTC.

If contractual conditions are laid down in GTC it is important to make sure that the GTC are
(physically) sent to and — ideally — countersigned by the contracting partner. Having the
GTC countersigned also helps to avoid that the contracting partner adds its own GTC to the
main agreement which might lead to a conflict of GTC (resulting eventually in a (partial) inva-
lidity of both GTC with the effect that — a probably unexpected — statutory law applies).

The GTC should further be in a language the contracting partner understands. This also ap-
plies to the (mandatory) indication in the main agreement referring to the GTC.

V. Venue and enforcement

Pls. see Sec. M/ll of the main text and Annex 26.
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Annex 26
Costs for official court proceedings — overview (2009)
First instance Second instance
Amount in litigation Cost risk* Amount in litigation Cost risk*
(in Euro) (in Euro) (in Euro) (in Euro)
50,000 7,639 50,000 8,842
100,000 10,673 100,000 12,495
500,000 26,742 500,000 31,837
1,000,000 40,167 1,000,000 47,833
5,000,000 147,567 5,000,000 175,801
10,000,000 218,817 10,000,000 335,761
20,000,000 550,317 20,000,000 655,681

* including own lawyers’ fees, court fees and lawyers’ fees of the counterparty; assuming that lawyers’ fees
are calculated based on the German Act on Lawyers’ Fees.
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Annex 27

Brussels | Regulation — key points

. Matters covered by the Brussels | Regulation

The Brussels | Regulation applies to

Civil and commercial
matters

The Brussels | Regulation
does not apply to

Bank- Social Arbitration
ruptcy security

Customs or admin- Status or legal capac-
istrative matters ity of natural per-
sons, matrimonial

matters, wills and
succession

Il Main principles of the Brussels | Regulation

Basic principle: Exemptions from the basic principle

Jurisdiction is to be exer-
cised by the Member State
in which the defendant is
domiciled (regardless of Special insurance consumer employment exclusive
his or her nationality). jurisdiction matters contracts contracts jurisdiction

Domicile is determined in
accordance with the do-
mestic law of the Member
State where the matter is
brought before a court.

For legal entities domicile
is determined by the coun-
try where they have their
statutory seat, central ad-
ministration or  principal
place of business.
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Special jurisdiction

matters relating to liabil-
ity for wrongful acts...

in matters relating to insur-
ance...

matters relating to (purchase
and service) contracts...

...are dealt with by the courts ...are decided by the ...the insurer may be sued
for the place of performance courts for the place before the courts of the Member
of the obligation in ques- where the harmful State where the insurer is
tion. event occurred or may domiciled or in another Mem-

occur. ber State; in case of actions

brought by the policyholder, the
insured or a beneficiary, before
the courts of the place where
the claimant is domiciled. In
respect of liability insurance or
insurance of immovable prop-
erty, the insurer may, in addi-
tion, be sued in the courts for
the place where the harmful
event occurred.

Special provisions apply with regard to contracts concluded by consumers and individual
contracts of employment:

contracts concluded by consumers individual contracts of employment

"Consumers" are persons who conclude a
contract with a professional for a purpose
other than trade or profession.

Employees may

sue their employer either before the courts of
the Member State where the employer is
domiciled or in another Member State before
the courts at the place where the employee
habitually works. An employee who does not
habitually work in any one country may sue the

Consumers may

bring proceedings
either in the courts of
the Member State in
which the defendant
is domiciled or in
the courts for the
place where the
consumer (the
claimant) is domi-
ciled

be sued by the other
party to the contract
only in the courts of
the Member State in
which the consumer
is domiciled

employer before the courts for the place where
the business the employee is engaged in is
situated. An employer who is not domiciled in
any Member State but has a branch, agency
or other establishment in one of the Member
States is deemed to be domiciled in that Mem-
ber State.

An employer may bring proceedings against an
employee only in the courts for the place where
the employee is domiciled.
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Courts have exclusive jurisdiction, regardless of domicile of the parties and regardless of
whether the parties have agreed on a venue, in the following cases:

rights in rem (property rights) in immovable prop-
erty or tenancies relating to immovable property

Exclusive competence of the courts of the Member
State in which the property is situated.

registration or validity of pat-
ents, trade marks, designs or
other similar rights

Exclusive competence of the
courts of the Member State in
which the deposit or registration
has been applied for, has taken
place or is under the terms of a
Community instrument or an
international convention
deemed to have taken place.

validity of the constitution, the nullity or the disso-
lution of companies or other legal entities, or

of the validity of the decisions of their bodies

Exclusive competence of the courts of the

seated.

Exclusive jurisdiction

validity of entries in public
registers

Exclusive competence of the
courts of the Member State in
which the register is kept.

Doing Business and Investing in Germany

October 2009
-127-

Member State in which the legal entity is

enforcement of judgements

Exclusive competence of the
courts of the Member State in
which the judgement has been
or is to be enforced.



“ TaylorWessing

Annex 28

Preliminary insolvency proceedings — chart

Request
to open insolvency proceedings

Opening of preliminary insolvency proceedings
by the competent Insolvency Court

Preliminary measures to secure the assets of the
insolvent company

Appointment of a preliminary Prevention to dispose of the Preliminary prevention

insolvency administrator, who assets of the insolvent company of executions meas-
without prior approval of the pre- ures against the debtor
liminary insolvency administrator

...secures ...(evtl.) ...assesses whether the ...Issues a statement relating

and main- continues cost of the insolvency to the reason to open the

tains the the busi- proceedings will be cov- insolvency proceedings and

assets of the ness of the ered by the assets of the chances of a potential con-

insolvent insolvent insolvent company tinuation of the business of

company company the insolvent company (if
required by the Insolvency
Court)

usually three months upon appointment of the
preliminary insolvency administrator

if the assets of the insolvent company do o
not cover the cost of the insolvency Decision of the Insolvency Court to open
proceedinas main insolvency proceedings

Rejection of the application for the open-
ing of insolvency proceedings

Liquidation of the insolvent company

Possibility of creditors to execute in the
remaining assets of the company
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Annex 29
Main insolvency proceedings — chart

Opening of main insolvency proceedings
by the competent Insolvency Court

Appointment of an Invitation of creditors to Request of creditors to Request of debtors
insolvency  ad- file their claims inform  the insolvency of the insolvent
ministrator (usu- against the insolvent receiver about security company to fulfil

ally identical with company with the rights relating to the their  obligations

preliminary  insol- insolvency administra- assets or rights of the exclusively directly

vency administra- tor within a certain insolvent company with- vis-a-vis the insol-

tor) period (at least 2 out delay vency administra-
weeks) tor.

First Meeting of Creditors
(Report Meeting)

Information of creditors about Appointment of Credi- Confirmation of the
e economic situation of the insolvent company tors’ Committee insolvency adminis-
e reasons for the economic situation trator
e Forecast on the continuation of the business

of the insolvent company

if the assets of the insolvent company do Second Meeting of Creditors
not cover the cost of the insolvency (Verification Meeting)
proceedinas

Review of claims of creditors
Assessment of contested claims

Discontinuation of insolvency
proceedings

Reorganization of the Reorganization by trans-

o insolvent company fer of the business
Liquidation of the company

separation of assets subject to rights in rem or in
personam of third parties

Possibility of creditors to exe- satisfaction of creditors having a right to immovable

cute in the remaining assets
of the combanv

assets and satisfaction of priviledged creditors
distribution of remaining assets

usually 2 years upon opening (up to 10 years in complex cases)

Final Meeting of Creditors

Termination of insolvency proceedings

* Priviledged rights are taken into account also in case of liquidation.
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Control of investments of foreign investors

L. General overview of acquisitions subject to control

Foreign investor

Foreign investors are defined as private
(any) investment in individuals or legal entities having their
seat, management or permanent resi-
dence outside the EU- and EFTA mem-

ber states

Company seated in Germany

with business activities relating to weapons,
certain types of munitions, cryptographic
systems or high-end satellite systems

Right to forbid invest-
| ment if major safety
Notification duty interests are endan-

gered

Annex 30

(direct or indirect)
acquisition of 25% or
more of the voting
rights

Company seated in Germany

with any Kind of business activities

Examination right
and right to forbid
the acquisition if it
endangers public
order or safety

No notification duty*

Federal Ministry for Economy and Technology (“FMET”)
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Mechanism of the (new) general control of acquisitions of foreign investors

Acquisition of 25 % or more of voting rights by a foreign investor in a German company:

Signing of SPA /
Publication of ac-
quisition

Closing
(transfer of owner-

ship in shares
The acquisition agreement is legally effec- P )

tive but subject to the resolutive condition
that the acquisition is prohibited

3 months

Preliminary examination
of acquisition by the FMET

If the FMET intends to start formal ex-
amination, the acquiring party must be
informed about the opening of the formal
examination procedure within a period of
three months as from signing / publica-
tion of the acquisition. Otherwise, the
right of the FMET to prohibit the acquisi-
tion is forfeited. If a formal examination
is started, the FMET may require to be
provided with information and/or
documentation relating to the acquisi-
tion.

2 months

Formal examina-
tion of acquisition by
the FMET

If there are concerns that the
acquisition endangers public
order or safety, the FMET may
either prohibit the acquisition or
issue directives.

Prohibition may be challenged
by the acquiring party by action
of opposition (Anfech-
tungsklage) within 1 month upon
notification.

Alternative: request of the acquiring party for issuance of a certificate of non-objection

1 month 2 months
Request for the Formal examina-
issuance of a tion of acquisition by
certificate of the FMET

non-objection

If there are concerns that the
acquisition endangers public
order or safety, the FMET may
either prohibit the acquisition or
issue directives.

The request can be filed by
the acquiring party at any
time (even before signing /
application). If the FMET
does not start formal ex-
amination within 1 month as
from filing of the request,
the certificate is deemed
granted.
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