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1. Introduction

UHY is an international organisation providing accountancy, business
management and consultancy services through financial business centres
in over 70 countries throughout the world. Business partners work
together through the network to conduct trans-national operations for
clients as well as offering specialist knowledge and experience within
their own national borders. Global specialists in various industry and
market sectors are also available for consultation.

This detailed report providing key issues and information for investors
considering business operations in Malta has been provided by the office
of UHY representatives:

UHY Pace Galea Musu & Co.
Matilda Court, Apt 2
Giuseppe Cali Street

Ta’ Xbiex

XBX 1423

Malta

Tel:  +356 2131 1814
Email: djpace@uhymalta.com
Web: www.uhymalta.com

You are welcome to contact Mr. David Pace or Mr. Pierre Galea Musu for
any inquiries you may have.

Information in the following pages has been updated so that they are
effective at the date shown, but inevitably they are both general and
subject to change and should be used for guidance only. For specific
matters, investors are strongly advised to obtain further information and
take professional advice before making any decisions. This publication is
current at February 2009.

We look forward to helping you do business in Malta.
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UHY Pace Galea Musu & Co is a member of UHY, an international association of
independent accounting and consultancy firms, whose organizing body is
Urbach Hacker Young International Limited, a UK company. Each member of
UHY is a separate and independent firm. Services described herein are provided
by UHY Pace Galea Musu & Co. and not by Urbach Hacker Young International
Limited or any other member of UHY. Neither Urbach Hacker Young
International Limited nor any member of UHY has any liability for services
provided by other members.
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2. Business environment

Geography

Located in the Mediterranean Sea, just south of Sicily, the Maltese
archipelago basically consists of three islands: Malta, Gozo and Comino.

The largest island of the group is Malta, from which the archipelago takes
its name. Valletta is the capital city and is main centre for cultural,
administrative and commercial activity of the islands. Malta is well
served with harbours, chief of which is the Grand Harbour in Valletta.
Malta's international airport is situated five kilometres from the capital.

The second largest island, Gozo is topographically quite different from
Malta. Quaintly attractive for its quite way of life, Gozo can be reached
from Malta by ferry-boat from Cirkewwa and Pieta, near Valletta, and by
helicopter from the airport.

A brief history

Key facts about Malta and Gozo

Population: 400,000

Position: 90Km from Sicily and 180 Km from North Africa.

This strategic position has allowed Malta to develop
as an important trading post. The Malta Freeport is
one of the Mediterranean's leading ports for
container transhipments.

Area: 316Km2
Religion: To a very large extent Roman Catholic.
Government: Malta is a Republic with a democratic system of

Government. The titular head of state is the
President who is appointed by the House of
Representatives. Legislative power lies in the hands
of the House of Representatives which currently has
sixty five members drawn from the two major
political parties. Elections are held every five years.
Executive power is exercised by the Prime Minister
and the Cabinet. The Prime Minister is usually the
party leader commanding the greater support in the
House.
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Legal frameworks:

Language:

The legal structure is based on the civil-law pattern
of continental Europe, but a lot of legislation is also
based on British laws. The Maltese courts have three
principal jurisdictions for civil and commercial,
criminal and voluntary and one court of appeal for
all. Malta embraces the European Convention of
Human Rights which forms an integral part of
Maltese law.

The mother language is Maltese; however it would
not be incorrect to state that English is another,
which is due to the large span of years that the
Islands were subject to British rule. French, Italian
and German languages are also widely diffused
with Italian being the most widespread due to the
proximity to the Italian mainland.

Topology and Climate: Malta is a relatively flat island with a coastline

International trade:
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that provides a number of natural harbours, creeks,
sandy beaches and rocky coves. It is the climate,
more than anything else, which has made Malta an
important tourist resort in the centre of the
Mediterranean. The total annual rainfall is about
50cm (20 inches). The average winter temperature is
120 C (54° F.) There are really only two seasons in
Malta: the dry summer season, and the mild winter
season. The average rainfall is 578 mm (22.756
inches). Rain rarely, if ever, falls during the summer
months.

International trade, and in particular export
activities, represent Malta's economic lifeline.
Measures designed to increase the competitiveness
of Maltese exports and to widen the range of
incentives available to the industrial investor are
given priority.

The importance of this emphasis follows from the
fact that apart from its tourist attractions, Malta
lacks natural resources and has to import a
substantial part of its requirements.

The Maltese have always been convinced that their
future lay with exports. Exports of manufactured



Health Service

Currency

goods, along with tourism, transport-related
services such as transhipment and ship repair, as
well as financial services, are now the prime motors
of Malta's economic growth and development.

Maltese goods make their way into practically every
country of Europe, and also into North Africa and
the Near East. However the European Union
consistently takes the lion's share of Malta's exports
- approximately 42% in 2002. North America is
another significant market, absorbing more than
16.6% of Malta's merchandise exports in 2002. Other
important markets include the Gulf States and
North Africa while exports to South-East Asia are
growing as the electronics industry develops and
consolidates its operations.

Malta boasts excellent health services provided both
from state hospitals and private hospitals. All
hospitals are equipped with modern and up to date
equipment wherein most operations, including
open heart surgery, are performed locally. In 2006, a
new state hospital, which is one of the largest
constructions in Europe at the moment, will be
inaugurated.

The unit of currency is the Maltese lira which is
denoted by the symbol Lm The exchange rate is
calculated on the basis of a currency basket, the
composition of which is determined by the Central
Bank of Malta the basket of currencies consists of
the Euro, the GBP and the U.S. dollar.

The middle exchange rates of the Lm against major currencies at 31
December 2006 were as follows.

Lm - Euro =2.3294
Lm - US$ = 3.0705
Lm - GBP.=1.5614

General description

The Maltese economy has grown rapidly and continuously in recent

years, and this continued to expand at just under 3% during the past five
years. The annual rate of inflation was on the increase throughout 2006,

UH! ' © Copyright 2009 UHY International Ltd



particularly due to the increase in International Oil Prices and was
reported at 3.2% in the Central Bank Quarterly review of end 2006.
Unemployment in 2006 dropped from 6.8% from 7.7%. The government
maintains an ongoing review of human-resources development in the
public sector, aimed at improving systems and efficiency in public service.
The Employment and Training Corporation (ETC) provides specialised
training in all employment sectors besides acting as a recruitment agency.
The Maltese economy is based on the free-enterprise system. While a
major part of the economy is privately controlled public utilities are
mostly provided through government-controlled entities.

As regards fiscal developments, the Central Bank Review comments that
during 2006 the balance on the Consolidated Fund swung into surplus,
though the positive balance was smaller than that recorded a year earlier.
However, in the first ten months of the year the deficit was lower than
that registered in the corresponding period of 2005. According to the
Budget Estimates, the Consolidated Fund deficit is estimated to have
narrowed by Lm17.5 million to Lm57.8 million in 2006, with the general
government deficit expected to drop below 3% of GDP and to decline
further between 2007 and 2009.
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3. Foreign investment

Industrial climate

Malta is an attractive location for both industry and investment. A central
location in the Mediterranean Sea, modern infrastructure, adequate
communication and transport networks, and a generally well educated
and flexible labour supply, are attractive attributes for the investor. In
addition advanced fiscal incentives, political stability and a safe
environment in general are some further advantages. All these features,
combined with full membership in the European Union as of May 2004,
make the Maltese archipelago an ideal stepping stone for anyone wishing
to do business and tap markets in the Union itself, North Africa and The
Middle East.

The industrial sector benefits from a comprehensive selection of
competitive fiscal incentive packages. These incentives are typically
administered by Malta Enterprise, which is an autonomous Government
entity operating specifically to promote, and subsequently assist, foreign
direct investment in Malta providing modern factories in ten public
industrial estates and industrial parks at commercially attractive rents.

Malta Enterprise seeks to attract new foreign direct investment in high
technology, high quality, export and service orientated enterprises. Target
sectors include electronics, pharmaceuticals, healthcare, plastics, rubber,
engineering and other similar relatively capital-intensive areas generating
a higher value added per employee. Malta will also be developing a
communications free-port area in order to attract telecom-intensive
businesses.

The business sector consists predominantly of numerous family-run
companies which fall below the size of average European SME’s. There
are also a number of other important manufacturing and service
industries, as well as subsidiaries of (mainly) Western European
companies. Theses subsidiaries account for most of Malta’s export
earnings.

Banking and finance

Malta is definitely not new to banking, which goes back many years and
traces its roots to pre-British Colonial era. Over the years the banking
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system has been a major pillar sustaining Malta’s economic development,
providing both short- and long-term capital. The Banking Act is in
conformity with European Union directives and credit regulations. The
Financial Institutions Act regulates institutions that do not take deposits
or other repayable funds from the public. There are six commercial banks
including HSBC, Bank of Valletta, APS Bank, and Lombard Bank.

The Central Bank

The Central Bank carries out its usual basic functions. These include
controlling the issue of bank notes, acting as a banker to the government
and the banking system, and managing official foreign-exchange reserves.
The Central Bank advises the government on monetary and economic
policy. A significant part of the statutory roles and responsibilities have
now devolved on the Malta Financial Services Authority and the Central
Bank has retained its traditional statutory roles of monetary regulator.

Malta Financial Services Authority (MFSA)

All banks and financial institutions operating in Malta fall under the
supervision of a single regulatory body which is the Malta Financial
Services Authority (MFSA). In recent past this responsibility pertained to
the Central Bank which has retained its traditional statutory roles of
monetary regulator. The MFSA has inherited the supervisory role of
financial institutions including the Banking, Insurance and Investment
institutions. The MFSA executes this role in accordance with EU directives
which can be frequently be found entrenched in Maltese legislation and
with recommended International practices. The MFSA requires the all
financial institutions under its supervision to submit regular periodic
returns containing financial data and information on their business. These
returns are in turn shared with the Central Bank in view of its role on the
monitoring of the economy and that of Banker and financial advisor to the
Government.
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4. Investment Incentives

Investment policy

The main industrial incentives in Malta are today governed by the
Business Promotion Act. This Act has been given a broader perspective,
addressing principally companies carrying on manufacturing, other
industrial activities or services of an industrial nature, as opposed to the
previous regimes which were associated with exports only. The BPA is
not only limited to industry and manufacture but it also applies to various
other sectors. The law identifies a number of (target) sectors as deserving
preferential treatment, together with a number of incentives that are
available also to non-target sector enterprises.

The main industrial incentives are subject to the approval of the Malta
Enterprise (ME). In appraising a project proposal ME takes into account
various factors including its viability, the processes involved, the size of
the capital investment, the sources of finance, the employment to be
generated and the established overseas export markets. For the purposes
of industrial incentives Malta is considered as one region, but industry in
Gozo is given added benefits to help neutralize the extra costs incurred
because of freight and accommodation expenses. Factories are
concentrated in a number of industrial estates.

Investment opportunities are also available in other sectors including
shipping, freeport activities and financial services.

Tax incentives under the Business Promotion Act

Reduced rates of ~ Companies formed after 1 November 2000 and

tax engaged in target sectors are entitled to reduced
rates of tax on profits derived from their qualifying
activity as follows:

e For the following 6 years, at 10%
e For 7 years, at 5%
e For the following 5 years, at 15%.

Companies engaged in target sector activities and
formed before 1 November 2000 qualify for a
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Investment tax
credits

Value Added
Incentive Scheme

Investment
allowance

reduced rate of 10% for the first 6 years and 15% for
the following 5 years. The reduced rates incentive
will not apply beyond year 2020.

A target sector company may also qualify for

investment tax credits (ITCRs). These are credits that
can be deducted by the company from the tax due on
chargeable income. Two types of ITCRs are available:

ITCRs calculated as a percentage of a company’s
expenditure on tangible fixed assets or in the
acquisition/ development of technology. When the
credits for any year cannot be fully utilised the excess
may be carried forward to subsequent years.
Amounts carried forward are increased by 7% per
annum.

ITCRs calculated as a percentage of wage costs for
the first two years of employment of any person for
whom a job was created in Malta as a result of an
investment project.

The Value Added Incentive Scheme (VAIS) is
available to those companies that carry on
manufacturing activities or services of an industrial
nature but are not target sector companies. It
provides for reduced rates of tax at the same rates
and for the same periods that apply under the
reduced tax rates benefit granted to target sector
companies but the benefit is restricted to a portion of
the company’s chargeable income. This portion is the
increase in value added for an accounting period
computed under a formula set out in the relative
regulations.

An allowance of 50 % of the cost of plant and
machinery and of 20% of the cost of industrial
buildings and structures is available to companies
carrying on any qualifying activity in the target or
non-target sector, saving certain exceptions. This
benefit is granted over and above a 100% write-off of
the cost under the normal rules on capital allowances
and is not clawed back on the disposal of the asset
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Tax free
dividends

Incentive for job
creation

Non-tax
incentives under
the Business
Promotion Act

Tax incentives
under the Income
Tax Act

Dividends distributed from profits that qualify under
any of the above incentives, do not attract any
further tax at any level up to and including the
ultimate shareholders. Reduced tax on approved
projects Profits set aside and utilised specifically for
financing a project approved by the MDC are taxed
at 14.75%, instead of the standard 35%. This benefit is
available to companies carrying on any qualifying
activity in the target or non-target sector, saving
certain exceptions. The qualifying profits must be
kept in a non-distributable reserve for a minimum of
8 years. A similar benefit applies to profits set aside
and utilized specifically for upgrading or renovating
a hotel, but the tax rate in this case is reduced to
17.5%.

When an enterprise offers employment to
individuals falling within the criteria specified in the
BPA regulations it is entitled to a deduction from its
chargeable income of more than 100 percent of the
relative wage cost. The jobs that qualify for this
incentive are typically jobs for individuals who are
otherwise unlikely to find suitable work
opportunities.

Companies qualifying for the provisions of the
Business Promotion Act may also derive benefits
from subsidised rents for Child Care centres, soft
loans and loan subsidies, training grants, assistance
for small companies on professional fees, cash grants
in special situations, factory space at competitive rent
rates.

The net tax implications on foreign investment
depend on the general income tax provisions
contained in the Income Tax Act and the Income Tax
Management Act. Both Acts are quite vast to
summarise but in a few words, it may be said that
the Income Tax Acts and the provisions on double
taxation relief offer foreign investors opportunities to
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structure their business in Malta in a tax efficient
manner.

Free-trade zones = The Freeport is a customs-free zone located around a
developed harbour in the southern part of the island.
It is managed by the Malta Freeport Corporation,
which encourages the establishment of industrial
and economic enterprises in the Freeport area,
providing factories and other industrial structures
with the necessary infrastructure. The freeport
legislation sets up a very liberal fiscal regime.
Among the more important measures are indefinite
exemptions from the following;:

e Customs and excise duties

e Income tax on dividends distributed to non-
resident shareholders

e Duty on documents and transfers

e Exchange control.
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5. International Finance and Foreign
Investment

International financial centre operations

Maltese law provides for a favourable fiscal framework for the provision
of financial services. All financial services in Malta are regulated by the
Malta Financial Services Authority (MFSA) The International Financial
Centre had already made a name for itself in offshore legislation, which
was totally overhauled and revised in 1994 whereby the offshore
legislation was phased out and a new regime was establish providing a
regulated and attractive international business centre.

The entire range of financial services provided in Malta is regulated by
the Investment Services Act, with a particular focus on Collective
Investment Schemes. A licence from MFSA is necessary to operate a CIS
and provide Investment Services

All companies are regulated by The Companies Act. The Companies Act
provides, amongst other matters, for investment companies with variable
share capital (SICAVs) and also companies whose share capital is
denominated in foreign currency. The CA also provides for nominee
shareholding in Maltese companies, provided that the entity effecting
nominee functions is licensed by the MFSA

Trusts may be registered with the MFSA under the Trusts Act. Specific
conditions regarding property, the settler and the beneficiaries have to be
satisfied. The MFSA is legally bound to retain confidentiality on the
contents of the trust deed.

Other laws relevant to financial and investment services include the
Banking Act, the Insurance Business Act, the Professional Secrecy Act, the
Insider Dealing Act and the Money Laundering Act.
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Borrowing

Currency
accounts

Repatriation

of capital and
earnings

Companies registered in Malta are free to borrow from
their overseas parent company, other group companies or
other external sources in any foreign currency they
prefer. The Central Bank must be notified of the
borrowing and the terms of the loan. Evidence of receipt
of funds from abroad must subsequently be submitted to
a commercial bank. Loan repayments and payment of
interest, if any, may then be effected easily as and when
due.

Loans and other facilities may also be obtained from local
banks in either local or foreign currency. In the case of
loans in Maltese Liri to Maltese-registered companies
controlled by non-residents, no restrictions apply for
credit facilities in connection with current account
transactions whilst facilities in respect of capital account
transactions are restricted to specific expenditures. No
restrictions apply in the case of facilities in foreign
currencies for current / capital expenditure to Maltese-
registered companies controlled by non-residents.

Non-residents may hold interest-bearing foreign-
currency accounts with the banks and funds in these
accounts may be transferred abroad freely.

Earnings from business activities can be freely remitted
outside Malta. There are no restrictions on the
repatriation of capital, whether through the transfer of
shares or on the winding up of a company, provided that
the capital was originally brought into Malta from
abroad. There are no restrictions on payments with
respect to interest, royalties, know-how, and
management and service fees by a Maltese company to a
non-resident company.

Maltese companies are not allowed to net payments due
from non-residents against payments due to non-
residents, but offsetting operations are possible with the
consent of the Central Bank.

While there are no restrictions on convertibility, the
Maltese government does not guarantee the convertibility
of Maltese liri into other currencies. However, Malta does
not have a foreign-exchange problem.

Acquisition of The purchase of real estate in Malta by non-residents is
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property regulated by the Immovable Property (Acquisition by
Non-Residents) Act. This law, which is administered by
the Ministry of Finance, restricts the direct ownership of
property by non-resident companies and individuals. The
restriction also applies to Maltese companies that have 25
percent of their share capital owned by non-residents or
that are directly or indirectly controlled by non-residents.
Property purchases by such companies will be allowed
only if the property:

e isrequired for the company’s own use or as

residence for company personnel

e isto be used for an approved industrial or tourism
project or any other project that contributes to
Malta's economic development

e issituated in an approved development zone

e there is no restriction on the repatriation of the
sale proceeds of the property, subject to the
payment of any applicable income tax.

Bilateral Malta has concluded bilateral trade and investment
investment agreements with several countries. Malta subscribes to
treaties the Multilateral Investment Guarantee Agency, a

specialized institution of the World Bank. In addition,
Malta has concluded investment protection agreements
with various countries.
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6. Regulatory Environment

Regulation of Businesses

The Department of Trade is responsible for regulating commerce and
industry. The Department, which falls within the Trade Section of the

Ministry for Finance and Economic Affairs, is also responsible for patent,
trademark and copyright matters. Businesses may require licenses from
various departments besides the Department of Trade, including the

police and the public health authorities in relevant cases. Authorisation
for conducting investment and financial services is issued by the Malta
Financial Services Authority.

Competition policy

Price controls

Monopolies
and antitrust

Acquisitions
and mergers

The price of most commodities is set according to market
forces, although there are regulatory structures to protect
the consumer and ensure fair pricing. The price of public
utilities is set by the government.

Because of the size of the country, well established firms
often have a virtual monopoly in their line of business.
The state itself maintains a monopoly in strategic fields
such as energy and fixed telecommunications, which are
still considered to require a national control. The
Competition Act prohibits business agreements and
concerted practices that prevent, restrict or distort
competition. Exemptions from this rule apply where the
impact on the market is minimal. The Director of Fair
Competition may grant exemptions in specific cases and
according to specific conditions as allowed by
regulations prescribed under the Act. The law also
prohibits agreements and practices that constitute an
abuse of the dominant position of one or more
undertakings. Businesses may request the Director to
declare, by means of a negative clearance, that any
specific agreement or practice is not prohibited by the
Act.

The Companies Act lays down the legal requirements
and procedures for mergers. It does not recognise
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Securities
market

Imports and
exports

Consumer
protection

mergers between local and foreign companies. A merger
must satisfy the rules on fair competition under the
Competition Act. In an application for a negative
clearance the Director will examine, in particular,
whether the merger would prevent, restrict or distort
competition or create a dominant position in Malta or in
any particular market.

Malta has a small stock exchange, which is regulated by
The Malta Stock Exchange Act.

Imports are generally unrestricted. In particular, there
are no difficulties concerning the importation of raw
material and equipment required by industry.
Restrictions may apply on imports from certain countries
may be prohibited in accordance with restrictions set by
the Security Council of the United Nations. Other
imports may be restricted and subject to controls due to
the nature of the goods being hazardous or require
sanitary control. Exports are free of controls with some
exceptions, primarily items of cultural value such as
antiques and works of art.

The Consumer Affairs Act regulates various aspects of
trading in the market place. Among other things, the law
establishes a Consumer Affairs Council that is
responsible for promoting consumer interests and deals
with the functions of the Director of Consumer Affairs.
The Director investigates complaints made by consumers
about goods or services provided by traders, monitors
trading practices and takes measures to suppress or
prevent any practices that may be of detriment to
consumers.

Three departments, those of Health, Trade and
Agriculture, are actively engaged in regulating the food
and drug area. Such matters as additives, ingredients,
quality, hygiene, processing, labelling, and packaging
are subject to stringent regulations.
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Financial
services

Banking and
financial
institutions

Shipping

Patents,
trademarks
and
copyrights
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The Malta Standards Authority co-ordinates
standardisation and related activities to meet the needs
of the Maltese community in accordance with European
and Internationally recognised standards and practices.

The Malta Financial Services Authority (MFSA) is
responsible for the regulation of providers of investment
services in Malta. The legislative package regulating
investment services, including banking and insurance, is
the responsibility of the MFSA and is contained in the
Investment Services Act and the MFSA guidelines

Apart from setting up the legislative framework for the
provision of financial services, the government has also
ensured that Malta is not used for illicit activities. The
Prevention of Money Laundering Act prohibits the
concealment, transfer, disguise, retention, and
acquisition of property derived from criminal activity.
The Insider Dealing Act prohibits the abuse of
information by insiders on the Stock Exchange and also
off market.

Banks and other financial institutions are licensed and
controlled by the Central Bank and the Malta Financial
Services Authority.

The Merchant Shipping Act regulates the registration of
ships, including yachts, in the Maltese registry and
related matters. It entitles owners of ships carrying the
Maltese flag to various advantages.

The normal safeguards and protection of patents are
available in Malta under the Patents Act. Trademarks are
issued for an original period of 10 years and are
subsequently renewable at regular intervals. Trademarks
can be registered for a variety of manufactured goods
and of services. Copyrights exist without the necessity of
application or registration for original literary works,
dramatic works, musical works, artistic works, sound
recordings, films, and broadcasts. Amongst other works,
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computer software is eligible for copyright under the
Copyright Act. Malta has been a member of the
Convention for the Protection of Industrial Property
since 1899. Malta also adheres to the World Intellectual
Property Organisation (Geneva) and to the Berne
Convention for the Protection of Literary and Artistic
Works.
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7. Exporting to Malta

Import restrictions

Imports in Malta are subject to natural market forces and may be
generally termed to be free from any volume-based quotas or restrictions.
There are no item restrictions except for particular items such as firearms.
The clearance of certain goods, such as pharmaceuticals, foodstuff, plants
and livestock, chemicals, firearms and explosives, requires a special
clearance procedure. Goods that may not be sold in Malta, such as goods
that are in breach of the law on trademarks or copyright, or that do not
satisfy safety regulations, will not be released and must be re-exported.
An import licence is required for the importation of certain goods,

including new cars.

There are no restrictions on trade with any country except for restrictions
sanctioned by the Security Council of the United Nations.

Taxation on imports

Import Duties

Freeport

Duty

Imported goods are subject to common external tariffs
for goods not originating from the EU. The tariff and
VAT thereon is payable on the release of the goods.
Goods that are placed under a customs procedure are
not subject to duty. Customs procedures include
exports (whether before or immediately upon release),
temporary importation, inward and outward
processing, internal and external transit, and the
processing of goods under customs control.

Goods imported into the Freeport are not subject to
duty unless they are removed from the free zone. The
Malta Freeport is specifically designed for trans-
shipment purposes. Authorisation may be obtained
from the Malta Enterprise for the exemption from
import duties and value added tax in respect of the
importation of raw materials and supplies to be used
for industrial processing or incorporation in
manufactured articles for export.

Duty is payable on the transaction value, including
commissions, the cost of transport and insurance to
the place of importation, handling charges and similar
costs. When goods are sold before they are released
the duty is assessed by reference to the value of the
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last sale. The rate depends on the classification of the
goods under the Harmonised System Code.

Other taxes The other taxes on imports are VAT, excise duty, the
motor vehicle registration tax and protective levies.

Sources of Malta has resident ambassadors and high

information commissioners in 20 major countries. The Malta
Development corporation, Malta Enterprise, has
resident representatives in a number of countries.
Malta runs two Business Centres, one in London and
one in Milan. Information and assistance may be
obtained from these sources. Information on
government policy on importation into Malta in
general, as well as on particular items, is available
from the Director of Trade, the commissioner of VAT,
the Comptroller of Customs, the Ministry for Finance
and the Ministry for Economic Services. All
government authorities may be contacted through the
Maltese Government website www.gov.mt.
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8. Business Entities

Forms of business entities

Three forms of business organisations may be incorporated in Malta,
namely:

e A limited liability company
e A partnership en nom collectif

e A partnership en commandite

All these forms acquire a distinct legal personality as soon as they are
incorporated. Registration takes place with the Registrar of Companies
where the business entity is registered under the Companies Act. A
foreign corporation that carries on business in Malta must register its
branch under the CA and is referred to as an Oversea Company. The
branch is not recognised as a separate entity and is not incorporated as
such. The Act also recognises a joint venture (associations en
participation) but a joint venture is not required to be registered and is not
vested with distinct legal personality.

Limited liability A limited liability company is formed by means of capital divided into

company

Formation

shares. The liability of the shareholders is limited to the amount, if any,
unpaid on the shares held. This is the form of organisation favoured by
large enterprises and usually preferred by foreign investors. A company
may be incorporated either as a public company or as a private company.

A company is a private company if its statute limits the number of its
shareholders to 50, provides for restrictions on the transfer of shares and
prohibits any invitation to the public to subscribe for shares or
debentures. The vast majority of companies in Malta are registered as
private companies. A private company may further qualify as an exempt
company if it restricts the number of debenture holders to 50 and
prohibits the holding of any of its shares or debentures by another
company that is not itself an exempt company. A private and exempt
company enjoys certain privileges as to the details of its published
financial statements and has the right to give loans to its directors. A
company must have at least two shareholders but a private and exempt
company may be formed as a single member company.

A company is constituted by virtue of a memorandum of association,

UH! ' © Copyright 2009 UHY International Ltd -23-



procedures which must, as a minimum, contain the following;:
e Name of the company
e Its registered office in Malta

e Objects of the company, which cannot be described as trade in
general

e Particulars of the shareholders and their respective subscription
e Description of the authorised and of the issued share capital

e Particulars of the shareholders and their respective subscription
e Description of the authorised and of the issued share capital

e Particulars of the company secretary

e Particulars of the company secretary

The subscribers may also register, together with the memorandum,
articles of association prescribing regulations for the company. The
model regulations contained in the Companies Act apply to a company
to the extent that they are not replaced by articles of association. The
memorandum and articles of association are usually drawn up by
accountants and/or lawyers.

The memorandum and articles of association are delivered to the
Registrar of Companies together with proof of introduction of capital,
who will scrutinise and approve the Memorandum and Articles then
register the company and issue a certificate of registration. The company
thereupon comes into existence and is capable of commencing business.
The fee structure for registration is based upon the authorised share
capital as follows.

When shares or debentures are issued by a public company, the
application forms for shares or debentures must be accompanied by a
prospectus that sets out detailed information relating to the following:

e The company and its activities
e The offer to the public and its purpose

e Directors and their remunerations payable on application and
allotment. The costs of the offer prospectus must also include a
report by the auditors of the company.

UH! ' © Copyright 2009 UHY International Ltd -24-



The address of the registered office of the company, the form of business
organisation and the registration number must be stated in all letters and
documents issued by the company. When a company is being wound up,
this fact must also be stated.

Capital structure  The share capital of a private company cannot be less than Lm500. When
the share capital is the minimum authorised, it must be fully subscribed
in the memorandum of association. When it is more than the legal
minimum, at least Lm500 must be subscribed. Not less than 20 percent of
the par value of each share taken up must be paid upon the signing of the
memorandum. There are no statutory limits to the amount of the
authorised share capital of a company, and no special permits are
required to go beyond any given limit. Shares may be of any amount, but
the most common unit is Lm1. Shares of no par value are not allowed,
except in the case of investment companies with variable share capital
(SICAVs), which are regulated by specific provisions in the law.

Shares may be issued at a premium, and the proceeds of the premium
must be placed in a share premium account. A company’s memorandum
and articles of association may permit the company to purchase its own
shares, but this is subject to certain limitations and conditions. Shares
may be of different classes, having different voting, dividend and other
rights. All shares must be registered. A private company is not permitted
to issue bearer shares. Ordinary shares are shares that participate in the
profits of the company and not restricted to a fixed dividend. Preference
shares may be participating or non-participating, cumulative or non-
cumulative, voting or non-voting. The company may be authorised by its
memorandum or articles of association to issue redeemable shares.
Redemption can be made only out of that part of the company's profits
that would otherwise be available for the payment of dividends or out of
the proceeds of a fresh issue of shares made for the purpose of
redemption. No redemption can be effected unless the shares have been
fully paid up. If any premium is payable upon redemption, it must be
provided out of the company's profits or its share premium account.
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A share transfer must be registered with the Registrar by the delivery of
the statutory form. The form must first be delivered to the Commissioner
of Inland Revenue who will certify that the stamp duty on the transfer has
been paid or that the transfer is exempt from stamp duty. The stamp duty
rate is 5% for property companies and 2% in other cases. No stamp duty is
payable on the issue of new shares. A company can at any time increase or
decrease its capital. When a reduction involves either a diminution of
liability in respect of unpaid share capital or the payment to any
shareholder of any paid-up share capital, it will only take effect three
months after a notice is published in the Government Gazette and as long
as no creditors file valid objections. The company may capitalise reserves
and profits that are otherwise available for distribution by the issue of
fully paid bonus shares to its shareholders. The share premium account
can only be reduced in the same manner as the paid-up share capital of
the company. The share premium account can, however, be utilised by the
company for the issue of shares to the shareholders as fully paid bonus
shares, or to write off preliminary expenses or expenses connected with
the issue of debentures or to provide for the premium payable on the
redemption of any redeemable shares or debentures of the company.

“Debenture” is defined by company legislation to include debenture
stock, bonds and other securities of the company. A debenture is normally
issued as security for a loan, and it provides for the payment of interest at
a specified rate until the repayment of the principal. Debentures are
transferable, and they are usually redeemable on a specified date. They
may carry the right of conversion into ordinary shares of the company at
specified times and upon specified terms. Companies that have issued
debentures must keep a register of debentures at their registered office,
showing all details of the debentures and their holders.

The business of a company is conducted by its directors. Public companies
must have at least two directors but private companies can have a sole
director. The Directors need not, unless so required by the memorandum
and articles of association, be holders of any shares in the company. The
shareholders may remove a director by means of a simple majority A
breach of duty can result in a personal liability of the directors for
administrative penalties and civil damages. Directors can be exposed to
criminal prosecution in the case of fraudulent or unlawful trading or other
offences linked to fraudulent insolvency.

Every company must appoint a secretary, who may also be a director.
However, a sole director may not also be the secretary. The secretary is an
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officer of the company.

In order to promote best practice in transparency, accountability and
fairness in the governance of companies the Malta Stock Exchange
approved the “Code of Principles of Good Corporate Governance” in 2001.
The Code applies specifically to all companies the securities of which are
listed on the Official List and/or the Alternative Companies List of the
Malta Stock Exchange with the exception of Collective Investment
Schemes. Compliance with the Code is not of a mandatory nature, but
public companies are required to disclose the extent to which they comply
with the Code. Auditors are also required to include a report on the
‘Statement of Compliance” drawn up by the company directors, in the
Company’s Annual Report.

The company is required to hold its first general meeting not later than 18
months after its registration. Thereafter, the company must hold a general
meeting each year and not later than 15 months from the date of the
previous annual general meeting.

Dividends may be declared by the shareholders' general meeting. No
dividend can, however, exceed the amount recommended by the
directors. Interim dividends may from time to time be paid by the
directors in such amounts as appear to them to be justified by the profits
of the company. Dividends can be paid only out of distributable profits,
defined by the law as realised profits.

Liquidation procedures start with a resolution of the company or an order
of the court to dissolve the company. Liquidation may take the form of a
voluntary winding up, which may be a shareholders’ or a creditors’
winding up. A shareholders” winding up is only possible in the case of a
solvent company. A company may also be wound up by the court. The
Companies Act lays down detailed procedures for the different forms of
winding up of companies, including rules on the obligations of liquidators
and official receivers, on fraudulent and wrongful trading, on the liability
of directors and shareholders, and on special powers of the court. The
Companies Act also contains provisions on company reconstructions and
company recovery procedures.

A partnership en nom collectif (general partnership) has its obligations
guaranteed by the unlimited and joint and several obligations of all the
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partners. It is formed by a deed of partnership, which must be delivered to
the Registrar for registration. Changes in the deed of partnership, the
introduction of new partners or the withdrawal of any existing partners
must also be reported to the Registrar. The rights of third parties are
protected by law in case of withdrawals from or additions to the
partnership.

A partnership en commandite (limited partnership) has its obligations
guaranteed by the unlimited and joint and several liability of one or more
general partners and by the liability limited to the amount, if any, unpaid
on the contribution of one or more limited partners. Its capital may or may
not be divided into shares.

The Companies Act recognises a form of joint venture under the rules on
association en participation. The association comes into existence under an
agreement whereby a person (the associating party) assigns to another
person, for a valuable consideration, a portion of the profits and losses of a
continuing business or of one or more commercial transactions. In relation
to third parties, the venture is deemed to belong to the associating party.
No registration is required for this type of association.

A body of persons may also be incorporated as a Cooperative Society
under the Cooperative Societies Act. Government agencies and other
public bodies are usually referred to as Corporations or Authorities and
are typically constituted by an Act of parliament Both Cooperative
societies and Corporations set up by law have a distinct legal personality.

Professional and other non-commercial partnerships are referred to as
civil partnerships and are regulated by the Civil Code. The Companies Act
replaced the Commercial Partnerships Ordinance in 1995, but shipping
companies continue to be regulated by the Ordinance. There are no
provisions requiring Maltese companies to have any minimum
subscription by Maltese shareholders or to appoint Maltese directors. The
acquisition of shares by non-residents, however, requires exchange control
approval.



Accountancy and Audit Requirements and Practices

All accountants and auditors require a warrant to practice, which is
issued by the Minister of Finance upon the recommendation of the
Accountancy Board, the body responsible for regulating all aspects of the
accountancy profession

Companies must keep proper accounting records and prepare financial
statements which give a true and fair view of the company's results and
affairs. In doing so the Directors are required to apply International
Standards, Companies must file an annual return together with financial
statements with the Registrar of Companies. The financial statements may
be submitted abridged form and in particular cases the full financial
statements are required.

Accounting e Inline with The UK Companies Act 1985
requirements e Inline with EU Fourth and Seventh

. Directives

in Malta

e The Companies Act makes compliance with
International Financial Reporting Standards
mandatory

e A company with subsidiaries must submit
group accounts

e Companies are required to appoint
independent auditors to hold office from
each annual general meeting to the next

e Auditors are required to make a report on
the financial statements to the shareholders
at the annual general meeting

e The Companies Act also requires that the
report of the auditor should be drawn up in
accordance with the International
Standards on Auditing of the International
Federation of Accountants.

Accountancy The accountancy profession in Malta is regulated
by the Accountancy Profession Act. The
Accountancy Board is appointed by the Minister of
Finance. The Board regulates all aspects of the
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profession, including advising the Government on
professional matters. The Code of Ethics drawn up
by the Board is modelled on the code
recommended by the International Federation of
Accountants.

In terms of the Act, accountants and auditors can
qualify to obtain a warrant to function as such only
after following one or more of the following
professional courses:

e They have followed the accountancy degree
course at the University of Malta

e The completion of the professional
accountancy examinations set by the Malta
Institute of Accountants

e Holders of foreign accountancy
qualifications are also generally accepted on
the condition that they successfully sit for
the Malta Institute of Accountants
examinations in Maltese laws and taxation.

e Other qualifications approved by the
Accountancy Board.

The statutory requirements on the contents of
financial statements and notes can be found in the
Companies Act 1995 and the attached Schedules in
the same Act.
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9. Taxation

Principal taxes
The principal taxes under Maltese law are:

e Income tax, which includes tax on income and on capital gains of
individuals, companies and other entities

e Value Added Tax

e Duty on documents and other transfers (stamp duty), including
tax on the inheritance of property and shares

e Customs duty

e Excise tax.

As of May 2004 the imposition of levies on the importation of certain
products for the protection of local manufacturing has been largely
phased out in line with EU policy. Other taxes include the motor vehicle
registration tax, the oil bunkering tax, a number of licence and registration
fees and the recent addition of the Eco-Tax which is focused on
safeguarding the environment.

Social security contributions are payable by employees and their
employers and by self-occupied and self-employed persons. There is no
tax on capital, other than stamp duty and there are no local taxes.

Income Tax

The laws regulating income tax are the Income Tax Act and the Income
Tax Management Act. Subsidiary legislation under these laws includes
rules on capital allowances, the final settlement system (FSS) which is an
enhanced version of the previous PAYE system, provisional tax, fringe
benefits and capital gains.

Other provisions relevant to income tax are contained in a number of
other laws, such as the exemption for Maltese registered ships under the
Merchant Shipping Act, tax incentives under the Business Promotion Act
and certain tax consequences arising from mergers and divisions under
the Companies Act.
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Income tax is levied on chargeable income in general and on certain
specified capital gains. Income under the Act is categorised under the
following headings:

e income from a trade, business, profession or vocation
e income from an employment or office

e dividends, premiums, interest or discounts

e pension, charge, annuity or annual payment

e rents, royalties, premiums and any other profits arising from
property income

e Capital gains are subject to tax if they are derived from the
transfer, including any alienation under any title, of:

- immovable property

- securities, defined as shares and stock and such like
instruments that participate in any way in the profits of
the company and whose return is not limited to a fixed
rate of return, units in a collective investment scheme
and units and such like instruments relating to linked
long term business of insurance

- abusiness, a goodwill, a copyright, patents, trademarks
and trade-names

- any rights over any of the above assets.

There are different rules for determining the taxable amount of income
and the taxable amount of capital gains. Similarly, certain provisions
apply or do not apply in the computation of the taxable amount falling
under specific categories of income or capital gains. But the tax is charged
on a unitary basis and, as a rule, a taxpayer is liable to one tax on the total
amount of his taxable income and capital gains for the respective year.
Saving those cases where special rules apply, “income” is used to denote
income and capital gains.

Persons Tax is charged on the income and capital gains of every

subject to tax  person. Under the ITA a “Person” includes an individual,
a company and any other body of persons. The law does
not distinguish between the different forms of “persons”
and there is no separate law for the taxation of
corporations.

Year of Tax is charged for every calendar year (year of
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assessment assessment). As a rule, the income chargeable to tax for a
year of assessment is the income for the preceding
calendar year but the basis period for companies whose
financial year does not end on the 31 December is,
subject to the authorisation of the Commissioner of
Inland Revenue, the financial year ending in the year
proceeding the year of assessment. A number of
provisions require taxpayers to make payments of tax on
account of their tax liability for a year of assessment

during the basis period.
Basis of Persons who are ordinarily resident and domiciled in
taxation Malta are liable to tax on their world-wide income and

capital gains. A person who is resident but not ordinarily
resident and domiciled in Malta is subject to tax on
income and capital gains arising in Malta and on income
(but not capital gains) arising outside Malta and received
in Malta. A person who is not resident in Malta is subject
to tax on income and capital gains arising in Malta.

Exemptions The Income Tax Act provides for a number of
exemptions. These include an exemption from tax on
interest and royalties derived by a non-resident person as
long as the income is not connected with a permanent
establishment situated in Malta or capital gains derived
by a non-resident as long as they are not derived from
the transfer of immovable property situated in Malta or
of shares in a company whose assets consist principally
of immovable property situated in Malta.

A non-resident qualifies for these exemptions if he is the
beneficial owner of the interest, royalties or capital gains
in question and is not owned or controlled by, nor acts
on behalf of, a person who is ordinarily resident and
domiciled in Malta.

Exemptions from tax on capital gains include an
exemption on the disposal of one’s sole ordinary
residence and of securities listed on a recognised Stock
Exchange. Certain tax exemptions are provided for in
other laws, such as the exemption for shipping
companies under the Merchant Shipping Act and the tax
incentives under the Business Promotion Act.
Exemptions may also be granted by the Minster of
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Finance by means of an exemption order. A number of
specific tax exemptions are referred to in other chapters
of this Guide.

Deductions
General rules

In the determination of his taxable income a taxpayer is allowed to deduct
expenses and outgoings to the extent that they are incurred wholly and
exclusively in the production of the income. This test requires a very close
connection between the expense and the income against which it is
claimed, and it is not enough to show that the expense is a business
expense or that it is connected with the income. The law disallows
expenditure of a capital nature or for a capital purpose (except in the
computation of taxable capital gains). This general rule is subject to a
number of specific provisions. These include:

Interest Interest on any borrowed money is an allowable deduction
if it is paid on capital employed in acquiring income.

Bad debts Bad debts incurred in a trade, business, profession or
vocation. Bad debts of an income nature are allowed in the
year they become bad if proved to the satisfaction of the
tax authorities. Bad debts of a capital nature may be
allowed as a deduction against capital gains (see below).
Any bad debt that is later recovered is deemed as income
for the year in which it is received.

Loss Losses incurred in a trade, business, profession or vocation

incurred is allowable as a deduction against income from any other
source and against capital gains. If they cannot be
absorbed by income and capital gains for the year, they are
carried forward indefinitely to be deducted against
subsequent years’ income and capital gains until they are
fully absorbed. Losses are calculated in the same manner
as income. Any losses incurred outside Malta that would
not have been subject to tax had they been income are not
deductible. Company trading losses may be surrendered
under the group relief provisions. Capital losses may be
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deducted against subsequent capital gains.

A taxpayer is not allowed to claim accounting depreciation
as a deduction but may claim the statutory capital
allowances on fixed assets used in the production of his
income. The assets that qualify for capital allowances are:

e Plant and machinery, including machinery,
equipment, fixtures, motor vehicles and similar
fixed assets

e Industrial buildings and structures, including hotel
buildings but excluding the cost of land.

Capital allowances are allowed in full for the year of
acquisition and no allowances are allowed for the year of
disposal. When an asset that qualified for capital
allowances is sold, transferred, destroyed, or otherwise
put out of use, a balancing statement is to be prepared to
show the tax written down value which may result in
either a balancing charge or allowance.

Capital allowances may only be deducted from income
derived from the activity in which the respective assets are
used. When there is a tax loss or insufficient tax profits to
absorb the capital allowances for the year, the unabsorbed
amount is not added to the trading losses but is carried
forward separately until it is fully absorbed against the
same source of income. If the related source of income is
discontinued before the carried forward allowances have
been fully absorbed, the balance is lost.

When an investment allowance is due under the Business
Promotion Act it is allowed in addition to the capital
allowances referred to above. No depletion allowances are
available in Malta. The law specifically disallows any
deduction for loss, diminution, exhaustion, or withdrawal
of capital.

A deduction is available for expenditure on scientific

research. If the expenditure is of a capital nature, then the
expenditure is allowed as a deduction over a period of six
consecutive years from the date in which the expenditure
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was incurred. In the case of research carried out in Malta,
a deduction equal to 150 percent of the expense is allowed
in the year in which the expense is incurred, subject to the
condition that the inflated expense does not exceed 5
percent of total turnover in the same year. Any portion of
the inflated amount which cannot be absorbed in a
particular year may be carried forward to future years
until it is fully absorbed.

Capital Deductions that may be claimed in the computation of
Gains capital gains. Gains derived from the transfer of
Deductions ~ immovable property qualify for the following deductions:

e The cost of acquisition and the cost of
improvements

o Costs related directly to the acquisition, such as
notarial fees and stamp duty

e A deduction for maintenance of 0.4% per annum

e A deduction for inflation calculated by reference to
the published cost of living index

e Ground rent paid, unless claimed as a deduction
against income

e Costs directly related to the transfer, such as
commissions, not exceeding 5% of the sale price.

The taxable gain on a transfer of securities is the excess of
the transfer price over the cost of acquisition, but special
relief is available in the case of securities acquired before
1992.

Losses and bad debts of a capital nature are allowed as a
deduction against subsequent capital gains as long as they
were incurred in transactions that were subject to tax on
capital gains. Losses incurred in a trade, business,
profession or vocation is deductible from gains or profits
from other sources, including capital gains.

Tax Tax is charged on the chargeable income, which is the total
computation of the taxable income and capital gains after excluding
exemptions and allowing for deductions. In the case of
companies and other business concerns the computation
takes the form of adjustments to the accounting profits.
An example of a computation is given in Appendix III.
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Double Taxpayers who are resident in Malta are entitled to double

Taxation taxation relief on income arising outside Malta that is

Relief included in their chargeable income. Relief is granted in
the form of a credit. The foreign income is grossed up with
the foreign tax and taxed at the applicable Maltese rate.
The foreign tax is then deducted from the Maltese tax but
the deduction cannot exceed the Maltese tax on the doubly
taxed income and there are no provisions for pooling of
relief or for carrying forward unutilised relief.

Double taxation relief is available in terms of the relative tax treaty or, on
the absence of a treaty, in accordance with the unilateral relief provisions
of the Income Tax Act. Subject to certain conditions, companies may claim
relief under the flat rate foreign tax credit method, where as foreign tax is
deemed to amount to 25% of the income received in Malta. Companies
receiving dividends from foreign investments also qualify for relief for the
underlying tax.

TAX ADMINISTRATION

The government departments responsible for the administration of the
main tax laws are:

e The Inland Revenue Department, headed by the Commissioner of
Inland Revenue, for income tax and stamp duty

e The Value Added Tax Department, headed by the Commissioner
of VAT, for value added tax.

The Customs Department, headed by the Comptroller of Customs, is for
customs duty and excise tax. The collection of value added tax on
importations is administered by the Comptroller of Customs acting on
behalf of the Commissioner for VAT. The Commissioner of Inland
Revenue collects social security contributions on behalf of the Director of
Social Security.

Income tax Any person who derives income that is subject to
registration Maltese tax is required to register with the Inland
and Revenue Department. Registration is a simple procedure

deregistration  and is affected on the basis of a minimum set of

UH! ' © Copyright 2009 UHY International Ltd -37-



Tax return
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particulars of the person concerned. The registration
number would normal identify the taxpayer as an
individual or a company and there are certain categories
of individual taxpayers, but the classification has no
statutory relevance to the tax treatment of the taxpayer.
Taxpayers who no longer derive income that is subject to
Maltese tax may request a deregistration. The
department will only cancel a registration after
ascertaining that all outstanding tax returns have been
tiled and all tax due has been settled. Before the
registration is cancelled the taxpayer is bound to
continue filing tax returns even if he no longer has any
taxable income.

Every registered taxpayer is required to file an annual
income tax return. Companies whose financial year ends
on the 31 December must file their return by the 30
September. Other companies must file their tax return
by the end of the ninth month after their accounting
date, or by the 31 March following the accounting date,
whichever is the later. The tax return date for
individuals and other taxpayers is the 30 June but
individuals qualifying for and opting to file the “simple
declaration” in lieu of the tax return must do so by the
end of April. The tax return must include a self-
assessment.

Every taxpayer is obliged to make a computation of his
own tax liability in his tax return. The only exception
applies with respect to individuals whose income is
derived from employment, a pension or investments in
Malta that are subject to final withholding tax. In such
cases the taxpayer has the option to file the simple
declaration as the tax liability would be governed
through the final settlement system or the withholding
tax itself.

A taxpayer may make an adjustment to his self-
assessment by means of an additional return as long as
he has not in the meantime received a revenue
assessment. If the adjustment reduces the tax liability it
must be made within 5 years from the end of the relative
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Final tax
payments and
tax refunds

year of assessment.

The tax shown in the self-assessment, taking into
account adjustments made by means of additional
returns, is deemed to represent the actual tax liability of
the taxpayer. The department may make arithmetical
adjustments but otherwise no further procedure is
required. The taxpayer will normally receive a statement
showing the tax due in accordance with his own self-
assessment.

The self-assessment shows the chargeable income, the
tax on the chargeable income and the credits for tax
already paid under the systems discussed above. Any
tax not covered by these credits becomes payable on the
tax payment date, which is the date when the self-
assessment is due to be filed. If any tax results to be
payable in terms of a revenue assessment it will be
deemed to have become due on the tax payment date. If
the taxpayer files an objection, the payment of the
amount in dispute may be held in abeyance until the
objection is finally determined, but any amount still
resulting to be payable at that stage will, again, be
deemed to represent tax that fell due for payment on the
tax payment date. Late payments are subject to interest
at 1% per month or part thereof.

When the credits claimed in the self-assessment exceed
the tax due on the chargeable income the balance
becomes refundable. Refunds due to individuals become
payable on the 1 January of the year immediately
following the relative year of assessment. Refunds due
to companies and commercial partnerships become
payable on the last day of the sixth month following the
tax return date. If a taxpayer files the tax return late, or
files an additional return after the tax return date, the
payment of the refund is postponed. Late payments of
refunds are subject to interest at 1% per month or part
thereof. Refunds due to non-resident shareholders upon
distributions by an International Trading Company or
out of the Foreign Income Account of other companies
are payable within 14 days from the end of the month in
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which they are claimed.

When a taxpayer has not filed a tax return the
Commissioner may determine the tax liability on an
estimated basis. The estimate will have the same effect
as a self-assessment but will be automatically cancelled
if the taxpayer subsequently files a tax return, including
a self-assessment. If the Commissioner of Inland
Revenue disagrees with a self-assessment he may make
a revenue assessment. Revenue assessments may be
raised within 5 years from the end of the year in which
the self-assessment was filed. If the self-assessment does
not contain a full disclosure of all material facts or
contains incorrect or misleading information in any
material respect an assessment may be made at any
time.

Late returns attract penalties ranging from Lmb5 to
Lm300 for individuals and from Lm20 to Lm1000 for
companies, depending on the lateness of the return and
the tax chargeable for the year. Penalties are also
imposed in the case of returns containing omissions. The
penalty is 3% of the endangered tax in the case of a first
omission and goes up to 6% in the case of subsequent
omissions. A return that does not disclose all the income
or a self-assessment that includes a deduction or a set-off
that is not due is for this purpose deemed to contain an
omission. When a self-assessment is corrected by an
adjustment form before the Inland Revenue Department
has issued a notice of inquiry the penalty for the
omission is charged at a reduced rate. Additionally,
interest at 1% per month is charged on the late payment
of the tax.

A taxpayer who disagrees with a revenue assessment
may file a notice of objection on condition that he has
filed the relative tax return and paid the tax that is not in
dispute. The Revenue may accept the objection or come
to an agreement with the taxpayer. Otherwise the
Commissioner will issue a notice of refusal. At that
stage, the taxpayer may appeal to the Board of Special
Commissioners, which is an independent administrative
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tribunal. An appeal against a decision of the Board may
be made to the Court of Appeal on points of law only.

Various provisions and rules require the payment of the
tax during the year in which the income arises. The
different methods are described briefly below. Any
amount of tax for a year not settled under these systems
becomes payable on the tax return date. Late payment of
tax is subject to interest at 1% per month.

Final Settlement Tax system FSS is an elaboration and
improvement on the PAYE system and requires
employers to deduct tax from the wages of their
employees. It also applies to the payment of a retirement
pension under the Social Security Act. The tax is
deducted at a rate determined by reference to the
amount of the employee’s wages for the year, including
the value of fringe benefits, and his personal status and
is adjusted from month to month to take into account
changes in the circumstances. A taxpayer who has no
other sources of income, or whose other income is
subject to a final withholding tax, will normally be
entitled to file a simple declaration in lieu of the full tax
return. If he files a full tax return, the employment
income will be taxed at the proper rates and the tax
deducted will be credited against his tax liability.
Employers are also required to deduct social security
contributions from wages. Deductions of tax and social
security contributions made every month must be
remitted to the Inland Revenue Department by the last
day of the following month.

Companies and self-employed individuals must make
provisional tax payments on the 30 April, the 31 August
and the 20 December. The total provisional tax payable
during each year or, in the case of companies, during
each financial year, is an amount equal to the tax
chargeable according to the last self-assessment that was
filed prior to the first provisional tax payment. The
Commissioner of Inland Revenue has the right to
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increase the amount payable. The taxpayer has the right
to reduce the amount but will be liable to additional tax
if the reduction results not to be justified.

20% of the total provisional tax payable is due on the
first PT payment, 30% on the second PT payment and
50% on the last PT payment. Companies and self-
employed persons must report their income in their tax
returns and make a self-assessment. The provisional tax
payments are credited against their tax liability on their
total income.

Dividends Dividends paid out of taxed profits are, as a rule not
subject to further tax. Dividends paid out of untaxed
profits may be subject to a withholding tax of 15% but
no tax is withheld on dividends paid to a company-
shareholder or to a non-resident. Dividends paid by
Maltese companies need not be reported in the
shareholder’s tax return, but when a shareholder reports
dividends he will be taxed on the amount of the
distributed profits gross any tax and will qualify for a
credit for the company tax or of the withholding tax.

Payments to As stated above, and subject to the applicable

non-residents  conditions, non-residents qualify for exemptions from
withholding or any other tax on dividends, interest,
royalties, capital gains, long term insurance policies and
other investment income. Saving these exemptions,
payments to a non-resident of income chargeable to
Maltese tax are subject to withholding tax at 35% if the
non-resident is a company and 25% in other cases.
Payments of income will not represent, or will not fully
represent, chargeable income if the income arises outside
Malta, or is not taxable in Malta in terms of a tax treaty
or on account of exemptions, or qualifies for deductions.
The onus to withhold tax is on the payer. Where the
payer is not in a position to determine the extent to
which the income is subject to Maltese tax, if at all, he
may request a ruling from the Commissioner of Inland
Revenue and the Commissioner may authorise a nil or a
reduced withholding tax rate. Tax withheld under this
provision is not final. If the non-resident declares the
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income in a tax return the tax withheld will be granted
as a credit and any excess credit will be refundable.

Final Interest on investment income payable to residents is
withholding subject to 15% withholding tax. Investment income
tax on includes:

investment

. e interest on local bank deposits
income

e income from certain other local investments

e capital gains on the redemption, liquidation or
cancellation of shares or units in a collective
investment scheme licensed in Malta

e capital gains on the surrender or maturity of
linked long term insurance policies

e profits distributed by a foreign collective
investment scheme and interest paid by foreign
bank when the payment is made through an
authorised intermediary in Malta.

No further tax is payable and individuals have the
option of not reporting the investment income in their
tax returns. However, residents have the option to
request the payment of investment income without
withholding tax, in which case they will be required to
report it in their tax return and will be liable to tax, if
any, at their normal rates. Investment income paid to
non-residents is not subject to withholding or any other
tax.

Final Any amount payable by an insurer carrying on long

withholding term insurance business in Malta to a policyholder

tax on long resident in Malta on the maturity or surrender of the

term insurance policy or in any other circumstance, other than on a

policies death claim, is subject to withholding tax at 15%. The
amount is not subject to any further tax in the hands of
the policyholder. No tax is withheld on payment to non-
residents or on the payment of a death claim.

Provisional tax If a person makes a transfer that falls within the scope of
on capital the tax on capital gains (transfers immovable property,
gains securities or intangible assets) he must pay provisional
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tax at the rate of 7% of the transfer price. This tax is not
final. The capital gains on the transfer must be reported
by the transferor in his tax return and taxed at the
normal rates. The provisional tax will then be allowed as
a credit and any excess credit will be refundable. The
Commissioner may authorise a reduced or nil rate of
provisional tax in cases where the transfer is exempt
from tax or where it is shown that provisional tax at 7%
will exceed the actual tax liability.

Employers are bound to give the Commissioner of
Inland Revenue details of the employment of foreign
individuals. Employers are, moreover, bound to give the
Commissioner a one-month’s prior notice of the
termination of the employment of foreign individuals
and may not release the final payment due to a foreign
employee before the expiration of that period. Moreover,
an employer may be appointed by the Commissioner as
representative taxpayer of a foreign employee and
responsible for his tax obligations.

Maltese tax legislation contains some very wide anti-
avoidance measures. For income tax purposes the tax
authorities are empowered to disregard artificial and
fictitious transactions and any scheme whose sole or
main purpose is to avoid, reduce or postpone the tax
liability that would otherwise arise. Other rules provide
for more specific anti-avoidance measures.

A company is entitled to request a binding ruling that a
transaction to which it is a party will not be treated as an
income tax avoidance scheme and the tax authorities
will issue that ruling if they are satisfied that the
transaction will be effected for bona fide commercial
reasons. Advance binding revenue rulings may also be
requested on a number of other specified matters,
mainly related to international business. Income tax
rulings are binding on the Revenue for a period of five
years, which may be renewed for another five years. If
the law on the particular subject is changed during the
operation of a ruling, that ruling remains binding either
until the end of the relative five-year period or for two
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years following the amendment, whichever is the
shorter. Revenue rulings on matters not specified in the
law are not legally binding.

Tax authorities have certain privileges in legal
procedures for the enforcement of claims. A request for
payment of tax that is not in dispute will constitute an
executive title without the need of requesting a court
judgement. Claims for the payment of income tax do not
enjoy any preferential ranking, but claims for the
payment of income tax and social security contributions
deducted from employees” wages rank equally with the
wages.

The tax authorities examine the tax returns submitted to
them in varying degrees of detail. They have full powers
to make further investigations after the submission of
returns and to request further details, information,
records, and returns. Subject to certain conditions and
safeguards, they have a power of entry into business and
professional premises. The taxpayer and/or the
taxpayer’s representatives must also appear at the tax
office to answer questions personally when asked to do
SO.

Taxpayers carrying on a trade, business, profession or
vocation must keep full records relevant to the
determination of their taxable income, including records
of all expenses, records of sales and purchases, a profit
and loss account, a balance sheet, and all supporting
documents. In the case of companies resident in Malta
the balance sheet and the profit and loss account must
comply with the requirements of the Companies Act and
must be audited. Companies may be constituted with a
share capital denominated in a foreign convertible
currency and must prepare accounts and pay tax in the
currency of their share capital. Records must, for tax
purposes, be kept for at least nine years.

Taxation of companies and Shareholders

Company tax system
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Companies are subject to income tax and tax on capital gains in terms of
the Income Tax Act and there is no separate law charging corporation tax.

Definition of a company

For income tax purposes, a company means a body of persons that falls
under any of the following categories:

e A limited liability company constituted in Malta

e A partnership en commandite constituted in Malta whose capital is
divided into shares

e A body of persons incorporated outside Malta of a nature similar
to the limited liability company or to the partnership en
commandite with share capital.

Bodies of persons not covered by the definition of company include
corporations constituted by an Act of Parliament, partnerships en nom
collectif, partnerships en commandite whose capital is not divided into
shares, civil partnerships and similar foreign entities.

When a foreign company sets up a branch in Malta it is required to be
registered under the Companies Act as an oversea company. The
registration applies to the company and not to the branch and the branch
itself is not recognised as a separate entity for company law or income tax

purposes.

Rate of tax The chargeable income of a company, which includes its
taxable income and capital gains, is taxed at 35%.
Cooperative societies are, however, exempt from tax.

Basis of A company incorporated in Malta is treated as

taxation of domiciled and resident in Malta and is subject to tax on

companies its worldwide income and capital gains. A company

that is not incorporated in Malta is resident in Malta if
its management and control are exercised in Malta. Like
other taxpayers, a company that is resident but not
domiciled in Malta is subject to tax on income and
capital gains arising in Malta and on foreign income, but
not foreign capital gains, received in Malta. The test of
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management and control is usually applied by reference
to the place where the shareholders” and directors’
meetings are held and where the important decisions
are taken. The fact that a foreign company has a branch
in Malta does not, of itself, constitute residence. A
company that is not resident in Malta is taxable on
income and capital gains arising in Malta.

Taxable The audited financial statements of the company will

income normally form the basis of the tax computation, but
adjustments will be necessary in order to arrive at the
company’s income chargeable to tax. Adjustments
would typically include the write-back of depreciation
and a deduction for statutory capital allowances, the
write-back of provisions and of expenses that do not
satisfy the tax deduction rules, and the application of
other special income tax rules such as those relative to
the determination of income from the letting of
immovable property and of capital gains.

Transactions between a foreign company and a Maltese
controlled company must be made at arm’s length.
There are no other specific transfer pricing rules but
inter-company pricing may be scrutinised under the
general anti-tax avoidance powers of the Revenue.

Group Relief Trading losses incurred by a company may be
surrendered to another company or companies within
the same group. Two companies are within the same
group for tax purposes if:

e they are both resident in Malta and in no other
jurisdiction and

e one is the subsidiary of the other or both are
subsidiaries of a third company resident in
Malta.

A company is treated as a subsidiary of another if it is
owned and controlled, directly or indirectly, as to
more than 50% by the other. Ownership and control
are tested by reference to the ordinary share capital,
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voting rights, dividend rights and rights to
distributions on liquidation. The surrendering and the
claiming company must have financial years that
begin and end on the same dates and must have been
members of the same group for the full financial year
in which the losses were incurred.

Losses may be surrendered within 12 months from the
end of the financial year in which they were incurred.
Group relief for a particular year may only be claimed
with respect to losses incurred in that year but once the
losses have been surrendered they are treated as trading
losses of the claimant company and can be set off
against the income and capital gains of that company or
carried forward by it indefinitely. Surrendered losses
cannot be surrendered again to another company.
Capital losses do not qualify for group relief.

“Dividend” includes any distribution made by a
company to its shareholders and any amount credited
to them in their capacity as shareholders. It also
includes bonus shares representing a capitalisation of
profits. Distributions to shareholders in the course of
winding up are deemed to be dividends paid, to the
extent that the distribution is made out of income the
company.

The taxation of dividends depends, in the first place, on
the account out of which the distribution is made.
Companies resident in Malta are required for tax
purposes to allocate their distributable profits to the
“foreign income account”, the “Maltese taxed account”
or the “untaxed account”. The profits that are to be
allocated to the foreign income account are:

e Dividends, interest, royalties and capital gains
arising outside Malta

e Rents and any other income derived from
investments situated outside Malta

e Trading profits attributable to a permanent
establishment situated outside Malta

e Dividends paid out of the foreign income
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account of another company resident in Malta

Distributable profits that are subject to tax but are not
allocated to the foreign income account are to be
allocated to the Maltese taxed account. The Maltese
taxed account also includes profits that are exempt from
tax under certain incentive measures. Profits that are not
allocated to the other two accounts, including negative
balances, are to be allocated to the untaxed account. The
profits of a cooperative society are allocated to its
untaxed account.

Distributions out of the foreign income account and out
of the Maltese taxed account do not attract any further
tax. The only exception applies in the case of
distributions of old profits that had been taxed at the
rate of 32.5%, which had applied before 1991. In such a
case the company is required to withhold tax at 2.5%
but no tax is withheld on distributions to non-resident
shareholders. Distributions out of the untaxed account
are subject to a withholding tax of 15% but, again, non-
resident shareholders are exempt from this withholding
tax. Distributions out of the Untaxed account to a
shareholder that is a company resident in Malta are not
subject to withholding tax but are to be allocated to the
untaxed account of the shareholder. A shareholder who
is an individual may opt to report or not to report
dividends received from Maltese companies in his tax
return. The same option is open to companies resident
outside Malta. If the dividend is reported it will be
taxed (unless it qualifies for an exemption) together
with the taxpayer’s other income at his applicable rates.
The taxable amount is the net dividend grossed up by
the withholding tax, if any, and the company tax. The
withholding tax and the company tax can then be set off
against the shareholder’s tax liability and any excess
credit is refunded.

When the shareholder is a company resident in Malta it
will report the dividend in its accounts and tax return.
Dividends received from the untaxed account of the
paying company are not taxed in the receiving
company’s hands. Dividends received from the foreign
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income account and from the Maltese taxed account are
grossed up and taxed at the shareholder-company’s
rate. Any withholding tax, as well as the tax paid on the
distributed profits by the paying company, is then
credited against the shareholder’s tax liability and the
excess is refunded.

If the company paying the dividend had, as a result of
double taxation relief, paid tax at an effective rate of less
than the standard company rate, the shareholder will
still qualify for a credit at the standard rate but any
refund for excess credit will be restricted to the tax
actually paid in Malta by the company paying the
dividend. When a company pays a dividend it is
required to give a dividend certificate to the
shareholders, showing the account out of which the
dividend is being paid, the tax paid by the company on
the distributed profits, double taxation relief claimed by
the company on the distributed profits and tax withheld
at source. Shareholders who are exempt from tax do not
qualify for a credit for company tax paid on dividends.
This limitation does not apply to shareholders who are
subject to tax but who do not have chargeable income.

The tax rate on dividends paid by an International
Trading Company (ITC) to shareholders that are not
resident in Malta, whether corporate or not, is 27.5%.
This means that the credit of 35% available to them
upon distributions will produce a refund of 7.5%.
Furthermore, the non-resident shareholders qualify for
a refund equivalent to two-thirds of the tax paid by the
ITC in Malta on the distributed profits, thus reducing
the overall tax burden of the ITC and its shareholders
to a minimum of 4.17%. The same results are obtained
when an ITC distributes profits to a company resident
in Malta that is wholly owned by non-residents. An
international trading company is a company
incorporated in Malta and subject to the rules
applicable to other companies, whose activities are
restricted to trading activities with non-resident
persons outside Malta.

When a company pays a dividend out of its foreign
income account to a shareholder who is not resident in
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foreign income = Malta, the shareholder qualifies for a refund equivalent

account to two-thirds of the tax paid in Malta by the company
on the distributed profits. If the company had derived
its profits from a participating holding a 100% refund
will be given to the non-resident shareholders. The
same results are obtained if the distribution from the
foreign income account is made to a company resident
in Malta that is wholly owned by non-residents.

The flat rate Companies are entitled to a tax credit for any tax that
foreign tax has been paid abroad, including relief for underlying
credit tax. However, with respect to income allocated to the

foreign income account, companies may claim relief
under the Flat Rate Foreign Tax Credit method
(FRFTC). Under the FRFTC foreign income is deemed
to have suffered foreign tax equivalent to 25% of the
income received in Malta and does not require
evidence of the foreign tax actually paid. Income
allocated to the foreign income account is for this
purpose grossed up by 25% and taxed at 35%. The
deemed tax (20% of the grossed up amount) is then
given as a credit against the company’s tax liability.
The grossing up is made before any deductions from
the foreign income to which the company may be
entitled. The credit is limited to 85% of the total tax
payable by the company on the income allocated to its
foreign income account, before the FRFTC itself but
after any other double taxation relief that the company
may have claimed.

A subsidiary incorporated in Malta is taxed on its worldwide income but
if the subsidiary’s activities are limited to the Malta business its
worldwide income will be equivalent to the income that the parent would
have derived through a branch. The taxable amount and the tax burden of
a subsidiary are therefore normally equal to that of a branch.

A branch could provide certain advantages as its losses would normally
be set off against the company’s foreign taxable profits for foreign tax
purposes whereas the losses of a subsidiary might not be available for set-
off. On the other hand, the rules for the carrying forward of trading losses
from year to year under Maltese tax law are clearer for a subsidiary than
they are for a branch. The procedures for setting up a branch are simpler
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and the costs are lower but the differences are marginal. Dividends and
interest paid by a subsidiary to its foreign parent company are not subject
to any further tax, and the foreign company will be similarly exempt from
tax on any capital gains derived from the disposal of the subsidiary
(unless the subsidiary owns immovable property in Malta). When the
company’s structure requires a Maltese tax residence on account, for
example, of treaty considerations, this is best obtained through the
formation of a subsidiary.

Shipping and air transport

Companies incorporated in Malta and owning Maltese ships qualify for
incentives under the Merchant Shipping Act. Subject to the condition of
reciprocity non-resident ship-owners are exempt from Maltese tax. Profits
of non-residents from the casual calls of ships in Malta are also exempt.
The same rules apply to profits derived by non-residents from the
business of air transport. Shipping and air transport profits of non-
resident companies are usually exempt from Maltese tax also on account
of the provisions of the relative double taxation treaties. In the exceptional
cases where a non-resident is subject to Maltese tax the taxable income
will be restricted to profits attributable to goods and passengers shipped
in Malta. It is possible to agree with the Revenue on an apportionment-
based method of taxation.

Partnerships, other Entities and Individuals
Partnerships

A partnership that does not fall within the meaning of “company” as
defined in the Income Tax Act is not recognised as a separate taxpayer for
income tax purposes even though it might have a distinct legal
personality for company law purposes. As a rule, the partnership will
need to be registered for income tax purposes and the partners are
required to keep partnership accounts and file a partnership tax return.
The partnership income (or loss) is computed in accordance with the
normal rules but it is then deemed to be the income of the partners
according to their respective shares. The tax is not levied on the
partnership as such but directly on the partners at the rates applicable to
them respectively and may therefore depend on their residence and other
circumstances. A loss incurred by the partnership is similarly treated as a
loss incurred by the partners and may therefore be set off against their
other income and carried forward by them, subject to the rules applicable
to losses. This treatment applies to:
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e Partnerships constituted under Maltese law as a partnership en
nom collectif or as a partnership en commandite whose capital is
not divided into shares

e Civil partnerships
e Similar foreign partnerships

e Joint Ventures and irregular partnerships.

The rules outlined above apply also to joint ventures and irregular
partnerships, except that in such cases there is usually no obligation to
register the body of persons with the Inland Revenue Department and to
file a partnership return.

Anti-avoidance rule

The Commissioner of Inland Revenue has the right to disregard a
partnership if he is of the opinion that it was formed for the purpose of
fragmenting income and that the partners do not in fact carry on jointly a
trade, business, profession or vocation. In such cases the Commissioner
will decide the manner in which the tax liability on the profits is to be
borne.

Trusts

A trust is not recognised as a person under Maltese civil or tax law and
the income derived by the trustees is taxable as income of the
beneficiaries. Trustees have, like all other persons having the
management or administration of income belonging to other persons, the
obligation to report the taxable income and pay the tax. If the income is
subsequently reported by the beneficiaries or otherwise taxed in their
hands, any tax paid by the trustees on the respective shares will be
available as a credit.

The income of a trust registered with the Malta Financial Services Centre
qualifies for a special tax treatment.

Estates

Under Maltese law, the assets of a deceased person devolve immediately
and automatically to the heirs. An estate is not a taxpayer but if an estate
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is administered by an executor and the heirs or their shares are not readily
identifiable the executor is responsible for reporting the income of the
estate and paying the tax on behalf of the heirs. If the heirs subsequently
report the income or are otherwise taxed on it the tax paid by the executor
is credited to them.

Foundations

A foundation may be set up by a public deed and may be constituted as
an entity with legal personality. The Income Tax Act places a
responsibility on administrators to report the income of the foundation
and to pay the tax.

The tax system applicable to individuals
Individuals subject to tax

Individuals include minors. Income of minors is under Maltese law
treated, saving certain exceptions, as income of the parents vested with
the parental authority and must accordingly be reported together with
their other income. Income of minors that is excluded from the parental
authority is taxed separately from the income of the parents but the
responsible for the relative tax obligations falls on the parents or, in their
absence, the tutor of the minor. Under an anti-tax avoidance rule
designed to avoid the fragmentation of income, income derived by
children as a result of the disposition of a parent may be treated as the
income of the parent.

The income of a married couple living together is treated as the income of
one taxpayer. In appropriate circumstances, however, the tax on the
spouses’ income may be calculated as if it were the income of two
separate individuals, as explained below. The heirs are jointly and
severally liable for the tax on the income of the deceased.

Under Maltese law, the estate of a deceased person passes on
automatically to his heirs immediately upon death. The income of the
estate is therefore the income of the respective heirs. However, if the heirs
or their shares are not yet determined the income of the estate may be
taxed provisionally in the hands of the executor.

Rates of tax
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Individuals are, as a rule, subject to tax at progressive rates. There are
different scales of rates for different categories of individuals. The
maximum rate is 35%.

Basis of taxation of individuals

An individual is subject to tax on his world-wide income (including
capital gains) if he is ordinarily resident and domiciled in Malta. If he is
resident but not ordinarily resident and domiciled in Malta he is subject to
tax on income and capital gains arising in Malta as well as on foreign
income (but not capital gains) received in Malta.

Non-residents are subject to tax on income and capital gains arising in
Malta. An individual is held to be resident in Malta in a particular
calendar year if:

e Heis in Malta for a period of more than 6 months in any calendar
year, or

e Is present in Malta with the intention of establishing his residence
there.

A person is ordinarily resident in Malta if he is regularly resident over a
number of years. An ordinary resident ceases to be resident in Malta if he
is absent from Malta in circumstances that, in the opinion of the
Commissioner of Inland Revenue, are incompatible with the status of
resident. The indications that would be taken into account for this
purpose are the duration of the absence and the connections that the
individual may have retained with Malta. Domicile is a term of private
international law. An individual usually acquires the domicile of his
parents on his birth but he may acquire a domicile of choice in another
country if he is present in that country with the intention of remaining
there permanently.

Individuals are taxed for every year of assessment on the income derived
during the preceding calendar year.

Taxable income

Taxable capital gains must be reported together with the taxable income
and tax is levied on the total amount. Individuals may qualify for certain
exemptions, including an exemption from tax on capital gains derived
from the sale of property that had been owned and used as the taxpayer’s
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sole ordinary residence for at least three years. Employment income
includes the value of any fringe benefits, determined in accordance with
the Fringe Benefits Rules. Any perk paid an employer or a related
company to an employee or to a member of his family is deemed to
constitute a fringe benefit. The use of a company car or a car allowance,
the use of company property, the provision of free or subsidised board
and lodging and free non-business travel are among the fringe benefits
specifically regulated by the Rules. Share options become taxable when
the option is exercised. A number of specified benefits are exempt under
certain conditions, such as health insurance and the use of a computer
and related equipment. Employment income is subject to deduction at
source under the Final Settlement System. Income derived by individuals
from other sources is, in general, determined in accordance with the rules,
and qualifies for the deductions, applicable to other taxpayers.

Individuals are not required to report dividends received from companies
resident in Malta. If they opt to report dividends they will be taxed, as in
the case of other taxpayers, on the dividend gross of company tax and the
company tax will be allowed as a credit against their personal tax liability,
with a right to a refund for excess credit. Individuals have the option to
receive investment income without withholding tax, in which case they
will be required to report the income in their tax returns and taxed at their
personal rates. Investment income that has been subject to withholding
tax need not be reported. If it is, it will not be subject to further tax and the
tax withheld will not be available as a credit.

Individuals may qualify for a deduction in respect of alimony paid to an
estranged spouse and of private school fees. There are no personal
allowances, but the tax rates of resident individuals include a tax-free
portion in an amount that varies according to whether the individual is
taxed as a married or as a single person.

Married couples

The income of a married couple living together is treated as the income of
one taxpayer but for the purpose of calculating the tax payable they may
opt for a separate computation. In a separate computation, the earned
income of each spouse is taxed as if it were derived by a single person.
The unearned income of both spouses is treated as the income of the
spouse with the higher amount of earned income. The income of each
spouse qualifies for the tax free portion applicable to single taxpayers and
is taxed at the single persons’ rates. However, the spouses are still
required to have one tax registration and to file one tax return. It is up to
the married couple to decide who is the responsible spouse for tax
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purposes, and who, accordingly, has the responsibility for reporting and
paying the tax.

Residence permit holders

An individual who is not a citizen of Malta may acquire a permit to reside
permanently in Malta under the Immigration Act. Eligibility depends on
criteria linked to wealth or annual income of the individual and evidence
of clean conduct. The permit will be subject to certain conditions,
including the acquisition or renting of property in Malta and the annual
remittance of foreign income to Malta of at least Lm 6,000. When the
permit covers other individual members of the permit holder’s family, the
minimum remittance is increased by Lm 1,000 for every additional
individual. The residence permit does not raise a presumption of
domicile. The permit holder will accordingly be presumed to be resident
but not domiciled in Malta and therefore taxable on income arising in
Malta and foreign income (but not capital gains) remitted to Malta. His
tax rate is a flat 15% subject to a minimum annual tax liability of Lm 1, 800
after double taxation relief. The permit holder will, as a rule, not be
allowed to engage in a gainful occupation in Malta but if he derives
earned income in Malta this would be taxed separately at the standard
rates applicable to other residents without a tax free portion.

Foreign employees

Individuals who are not citizens of Malta may be employed in Malta if the
employer is in possession of a work permit. As they will not be domiciled
in Malta they will be taxed on income arising in Malta, which will include
their employment income, and any foreign income (but not capital gains)
received in Malta. Their Malta income will include all remuneration for
services performed in Malta, including the value of free accommodation
and any other fringe benefits. There are no special tax rates for foreign
employees. If they satisfy the residence test they will be taxed at the rates
applicable to other residents, including the tax-free portion. Otherwise,
they will be taxed at the non-residents” rates. The taxation of individuals
working in Malta may be subject to the provisions of any applicable
treaty.

Individuals employed outside Malta

Individuals who are subject to tax on their world-wide income may
qualify for special tax rates on income derived from a foreign
employment. These rates apply if the relative contract of employment
requires the performance of duties wholly or mainly outside Malta.
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Indirect taxes in Malta

Value added tax (VAT) is charged on supplies of goods and services
made in Malta and on the importation of goods into Malta. Imports from
outside the EU are subject to import duty but no duty is charged on the
importation of goods of EU-origin. Excise duty is charged on excise goods
produced in or imported into Malta. Other indirect taxes include:

e A protective levy is charged on a limited number of goods
imported for use and consumption in Malta.

e A duty on documents and transfers (stamp duty) is levied on a
number of transfers and transactions.

e A motor vehicle registration tax is imposed on the registration of
every motor vehicle imported into Malta

e The inheritance of immovable property situated in Malta and of
securities in Maltese companies is subject to stamp duty but
otherwise there is no succession or estate tax. There are no local
taxes of any kind.

Value Added Tax
Background

VAT was introduced into Malta in 1994, replaced by a customs and excise
tax in 1997 and re-introduced with effect from 1 January 1999. The
Maltese VAT system is based to large extent on the EU VAT regime.

VAT is imposed on every importation of goods into Malta and on every
supply of goods and services made in Malta for a consideration in the
course of business. VAT is charged at a standard rate of 18% but a
reduced rate of 5% is charged in respect of accommodation in hotels and
holiday premises, electricity and certain appliances to be used for
alternative sources of energy.

VAT on imports

VAT is imposed on goods imported into Malta (as opposed to Intra
Community Acquisition) at a rate of 18% of the taxable value of the
goods. It is collected by the Comptroller of Customs at the time of the
release of the goods together with any duties payable on the imports. A
number of importations are exempt from VAT (see below). Intra-
community acquisitions are not be subject to VAT on imports but are
treated as intra-Community acquisitions. The major difference is that the
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liability to pay the VAT will not arise at the time of the release of the
goods but will be accounted at a later stage at the same time that the
importer can claim the corresponding input tax credit (see below).

VAT on goods and services

VAT is charged on the taxable value of goods and services supplied in
Malta. A supply of goods is deemed to take place in Malta if the goods are
situated in Malta at the time of the supply. In the case of supplies of
services, the general rule is that a service is treated as taking place in
Malta if the supplier is established in Malta.

Certain services are regulated by special rules — for example, intellectual
services and banking and professional services. The taxable value is
usually the price charged for the supply. VAT charged on goods and
services (output VAT) becomes due at the time when the supply takes
place and must be paid by the supplier to the Commissioner of VAT at
the time when furnishing his VAT return. VAT on imports (outside the
EU) falls due at the time when the imports takes place and is payable to
the Comptroller of Customs on behalf of the Commissioner of VAT before
the imported goods are released from customs bond.

Registration for VAT

The effects of registration are basically the obligation to account for and
pay VAT and the right to claim input VAT credits. A person is required to
register for VAT within 30 days from the date when he makes a taxable
supply. A valid registration must also be in hand in order for a business
to transact within the EU. Persons established outside Malta may apply
for registration even if they do not make taxable supplies, but registration
in such cases depends on the discretion of the VAT authorities.

Tax periods, returns

The tax period for VAT is typically 3 months. Exempt persons and taxable
small businesses qualify for a 12-month tax period. Exporters and other
businesses that are regularly entitled to VAT refunds may qualify for 1-
month tax periods. Registered persons must furnish a tax return for each
tax period and except for exempt persons must pay the relevant output
VAT, if any, due for that tax period. The tax return and the tax payment
fall due within six weeks after the end of the relative tax period.

Tax invoices and records

UH! ' © Copyright 2009 UHY International Ltd -59-



Supplies made in the course of business must be backed by a VAT invoice
- the tax invoice is the basic VAT document since it is the basis on which
the purchaser may claim an input tax credit and provides the VAT
authorities with an audit trail.

Registered persons are also required to keep a VAT account that must
indicate the total input tax and the total output tax for each tax period
together with a cross reference to the accounting entries for the
transactions on which the tax had been charged.

Administration

The Administration of VAT is vested in the Commissioner of VAT.
Powers and duties include furnishing information to the Commissioner of
Inland Revenue and the Comptroller of Customs, access to property, and
inspection of records and documents. The Commissioner is empowered to
carry out inspections on businesses to raise assessments and to impose
administrative penalties. Taxpayers may appeal against assessments in
the Board of Appeals and appeal from decisions of the Board, on points of
law, to the Court of Appeal.

Import duties

Imported goods of EU origin are not subject to import duty. Imports from
non-EU countries are subject to import duty at rates of not less than 8.1
percent. Import duties are administered by the Comptroller of Customs.
The law provides for a number of exemptions, including exemptions on
temporary importations.

Excise duty

Excise duty is levied on excise goods produced in or imported into Malta.
Excise goods fall under three headings: manufactured tobacco, mineral
oils and alcohol. Excise duty is administered by the Comptroller of
Customs.

Protective levies

The levies imposed under the Local Manufactures (Promotion) Act are
being phased out and are, at the moment, restricted to certain agricultural
products.

Motor vehicle registration tax
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Motor vehicles are taxed upon their first registration in Malta. The rates
vary with the value, the category of vehicle and its engine capacity.

Duty on documents and transfers (stamp duty)

A duty is levied on documents relating to transfers of property and
shares, insurance policies and auction sales. The rates are shown in
Appendix VL.

A number of limitations and exemptions apply, including an exemption
from duty on transfers of immovable property between companies
forming part of the same group and a reduced rate of duty on the
acquisition of property to be used as one’s ordinary residence.

Wealth and capital taxes

No taxes are levied on net wealth as such. In the case of corporations, no
tax is levied on the basis of the capital of the business, but an annual
registration fee, which may reach a maximum of Lm573, is charged by
reference to the nominal share capital.

Local taxes

There are no local taxes of any kind.

Licensing fees

Annual licensing fees are imposed on a wide variety of activities, such as
trading licences, the road licence and licenses to keep firearms.

Tax Treaties
Tax treaty policy

Since the mid-seventies Malta has sought to expand its treaty network.
Malta’s treaties are based on the OECD model but the older treaties
contain variations designed to attract direct investment in Malta from the
major industrialised countries.

They are characterised by certain special tax incentives for foreign
enterprises setting up manufacturing establishments in Malta. These
consist typically in low tax rates on dividends arising in Malta supported
by tax sparing provisions. Malta’s economic development, and
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particularly the growth in its financial services sector, expanded the scope
for tax treaties and the number of treaty partners has more than doubled
in the last ten years. The current list of tax treaties is given in Appendix
VIL

A tax treaty concluded by Malta becomes law by Ministerial order and it
applies notwithstanding any provisions to the contrary under Maltese
domestic tax law. However, under the rule that treaties do not impose a
tax liability, non-residents qualify for certain benefits under Maltese
domestic law, particularly exemptions form withholding taxes, that are
more favourable than the respective treaty rules.

Withholding taxes

The typical treaty rate on dividends paid by Maltese companies is the
company rate of tax, which stands at 35%. This rate is however charged
under Malta’s full imputation system, which means that the shareholder
qualifies for a credit in respect of the tax paid by the company. Company
profits are therefore taxed only once and no further tax is effectively
payable by the shareholder on distributions. Maltese law provides
expressly that no tax is to be withheld on dividends paid to non-residents.

Certain treaties entitle non-resident shareholders to a 15% rate on
dividends paid by Maltese companies that qualify for benefits under
industrial incentive legislation. This means that if the company has paid
Maltese tax on the distributed profits at a rate exceeding 15%, the credit to
the shareholder under the full imputation system would result in a
refund. The treaty would usually protect this benefit by tax sparing
provisions. However, the tax levied on the companies under the Income
Tax Act in such situations will be directly limited to 15% as if the treaty
rate applied to the company profits. Rather than a refund on the payment
of dividends the investors will therefore qualify for the reduced rate at the
company level at the time that the profits are derived and without any
obligation to distribute the profits.

Maltese domestic law also provides that no tax is payable by non-
residents on interest and royalties arising in Malta, subject to certain
conditions and this rule overrides the treaty provision on withholding
taxes on these categories of income. Similarly no tax is payable by non-
residents on capital gains arising outside Malta except where they are
derived from the transfer of immovable property or of shares in
companies owning immovable property.
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Elimination of double taxation

Treaty relief is one of the forms of double taxation relief available to
Maltese residents and is granted under the ordinary credit method.
Companies resident in Malta that derive dividends from foreign
companies can, in addition to relief for the tax on the dividends, claim
relief for underlying tax even if not such relief is provided for in the
treaty.

Companies resident in Malta may, subject to certain conditions, claim
double taxation relief under the flat rate foreign tax credit method in lieu
of treaty relief. This can prove particularly beneficial when the foreign
income has been exempt from tax or taxed at a reduced rate in terms of
the applicable treaty.

The following countries have so far ratified double taxation treaties with
Malta: Albania; Australia; Austria; Barbados; Belgium; Belgium; Bulgaria;
Canada; China; Croatia; Cyprus; Czech Republic; Denmark; Egypt;
Estonia; Finland; France; France; Germany; Hungary; Iceland; India; Italy;
Korea; Kuwait; Latvia; Lebanon; Libya; Libya; Lithuania; Luxembourg;
Malaysia; Netherlands; Netherlands; Norway; Pakistan; Poland; Portugal;
Romania; Slovakia; Slovenia; South Africa; Spain; Sweden; Switzerland;
Syria; Tunisia; United Kingdom; and the United States of America.
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10. UHY firms in Malta

UHY Pace, Galea Musu & Co
Matilda Court, 2

Guzeppi Cali' Street

Ta' Xbiex, XBX 1423

Malta

Tel: +356 2131 1814

Fax: +356 2131 0461

Email: djpace@uhymalta.com
Website: www.uhymalta.com

9. UHY offices worldwide

For contact details of UHY offices worldwide, or for details on how to

contact the UHY executive office, please visit www.uhy.com
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